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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 








CONTENTS 


LIST OF DECISIONS REPORTED 


JUNE 1963 


AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act of 1937 


BEATRICE Foops Co. AMA Docket No. M 85-1. Petition with- 
NIU <_<. scsi isseeas sucess inoeace eae cta indore eapcaaasaas elt 


INTER-MOUNTAIN DAIRYMEN, INC., BEATRICE Foops Co., AND 
Sinton Datry ComPpANy. AMA Docket No. M 135-2. Petition 
OUR sci ceases scan saccular steers cama = 


Packers and Stockyards Act, 1921 


BALL, LEE, d/b/a TIFTON STOCKYARDS. P&S Docket No. 2905. 
Bonding provisions—Cease and desist—Consent order ....... 


BEAN, LLoyp. P&S Docket No. 2938. Bonding provisions—Sus- 
Pension of registration—Consent OFdeT decnrcvssueuenmesnnmenneneeenes 


CAPITOL PACKING COMPANY, DAVE AVERCH, MEYER AVERCH, 
FRYER AND STILLMAN, INC., GEORGE WEISBART, IRVIN WEIS- 
BART, AND SOL FELSEN, AL COOPER, AND Morey M. MILLER, 
d/b/a FARMERS LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2441. Packer—Preference or advantage—Yard- 
age charge—Cease and desist—Market agency—Dealer— 
SETA BID TT OL PORTE GIOI  siscssssorsvcssssensscgssseiyevonioeescaenansianaanealanseian - 


CARSON LIVESTOCK COMMISSION COMPANY v. RALPH CARTER. 
P&S Docket No. 2932. Risk of loss—Reparation cece 


CHRISTIE, Max v. GEORGE UMPHLET. P&S Docket No. 2928. 
Reparation awarded—Default order .nreresssrscnssesenssesssmesesseesuserneeenee = 


FRAZIER, RALPH. P&S Docket No. 2940. Bonding provisions— 
Suspension of registration—Consent Order ..eceecssssunssssenennsssnesneee 


JACKSON, VERL v. GEORGE UMPHLET. P&S Docket No. 2927. 
Reparation awarded—Default order -ccrsscssensosscssenssessemserssseeanereseenmseeses 


LANE, G. D. v. GEORGE UMPHLET. P&S Docket No. 2926. 
Reparation awarded—Default order ....cnccessnecessemersseussesesemeseseeneeemee 


IV 


Page 


615 


615 


636 


638 


651 


640 


634 


648 


624 


626 


6 


CONTENTS 


JUNE 1963 


AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Continued 


LAWSON, GLEN L. v. GEOGRE UMPHLET. P&S Docket No. 2925. 
Reparation awarded—Default order ...eecceccssesseeusmessseensssnereseesmseanemes 


MARSHALL, WILLIAM THOMAS, JR. P&S Docket No. 2907. Bond- 
ing provisions—Cease and desist—Consent Order ©.cccesncccssuneceres 


MartTINnN, DALE. P&S Docket No. 2870. Bonding provisions— 
Cease and desist—Consent Order .neccesccssscsessosseesenseseesnsesssssemesssesesseesenee 


MurtTHa, LESTER, d/b/a STONEY PIKE SALE BARN. P&S Docket 
No. 2648. Unfair practices — Cease and desist — Consent 


(OUI ssssnsssnsesnse biases sgt besa dapineaceacasacnsaeam 


ParKer, W. M. P&S Docket No. 2906. Bonding provisions— 
Cease and desist—Consent Order -neceeceessnmssessessseeneeneernsseeeumeseseeeessee 


SNyper, F. F., d/b/a REYNOLDS SALE BARN. P&S Docket No. 
2656. Unfair practices—Cease and desist—Consent orderv..... 


SoupErs, WILLIAM v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, AND IRVIN C. WoopruM. P&S Docket No. 


DURE CI sssicsinisscscstecsccehceacisnsscchieaihasd das omental 


UNION STocK YARDS COMPANY OF OMAHA (LTpD).) P&S Docket 
No. 344. Continuation of rates and Charges. ..reccccessssessseessnsems es 


VAUGHN, RAYMOND C., AND H. V. ROCKHILL, d/b/a EUREKA 
AvucTION SALE. P&S Docket No. 2839. Rates and charges— 


ie 
I a tas aaa cc ee 


WRIGHT, EARL v. GEORGE UMPHLET. P&S Docket No. 2923. 
Reparation awarded—Default order ..ccccrcsemsseunsenesnreeseenseenmenremes 


WUERFELE, EARL v. GEORGE UMPHLET. P&S Docket No. 2924. 
Reparation awarded—Default order ...ccceecrercseereensseusesnmenmeesneeeeess 


P&S Docket No. 2866. Dismissal—Settlement between parties 


Page 


628 


645 


647 


616 


649 


619 


616 


622 


630 


632 


695 








CONTENTS 


JUNE 1963 


AGRICULTURE DECISIONS—Continued 


VI 


Perishable Agricultural Commodities Act, 1930 


ARIZONA PRE-PAK DISTRIBUTORS, INC. v. HORLINGS-LEA, INC. 
PACA Docket No. 9078. Reparation awarded—Default order 


ARROWHEAD GROWERS SALES Co. v. BOLER FRUIT & VEGETABLE 
ComMPANY. PACA Docket No. 9103. Reparation awarded— 
PRP ANTAG DSM ccc Le atau ak a a 


BAILIN, SAM v. DurRSO PrRoDUCE Co. PACA Docket No. 8888. 
Complaint not timely filed—Dismissal ....n.ssssssemsssssseceessesssseesee 


BRAMERS, W. T., JR. v. GENE HARRELL, INC. PACA Docket No. 
9090. Reparation awarded—Default order creer 


COLVILLE & RENFRO v. WooDY HERRIN PropucE. PACA Docket 
No. 9096. Reparation awarded—Default order... 


CORNUCOPIA COMPANY, INC. v. POWELL PRODUCE Co., INC. 
PACA Docket No. 9085. Reparation awarded—Default order 


CULVER, H. G., & COMPANY, LIMITED v. BAMA BroKErRS. PACA 
Docket No. 9098. Reparation awarded—Default order ........... 


FELDMAN Bros. PRoDUCE Co., INC. v. DIAMOND WHOLESALB 
PropucE. PACA Docket No. 8873. Failure to pay—Admis- 
BERTIE LURE cessation ocsssusk sessile causes Scale 


GENOVESE, TONY v. FRED DELISE. PACA Docket No. 9071. 
Reparation awarded—Default order ervrccsssasssssesasessnsenssneseusneesmee 


HARDEN FARMS OF CALIFORNIA v. D. L. PIAZZA COMPANY. 
PACA Docket No. 9079. Reparation awarded—Default order 


HaArT CHERRY PACKERS, INC. v. JOHNSTON Pig COMPANY. 
PACA Docket No. 8744. Rejection with reasonable cause— 
Dismissal—Counterclaim—Dismissal occcscsssssssssssssenssssesssesseeaqeusesees 


HuNTER Bros., INc. v. J. CRIMALDI & SON, INc. PACA Docket 
No. 8585. Stay order—Pending issuance of further order ..... 


INTER-STATE BROKERAGE COMPANY OF TULSA v. S & R Fruit 
Co. PACA Docket No. 9089. Reparation awarded—Default 
adc ciectarsstcrecsccetaratecepa nessecsoaesestees casita ease niece cone clase 


742 


740 


728 


743 


744 


742 


745 


701 


741 


742 


733 


746 


ow 


CONTENTS 
JUNE 1963 
AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued Page 


JOHNSON, S. E., COMPANY v. WILLIAM R. Carp Co. PACA 
Docket No. 9095. Reparation awarded—Default order ......0.« 744 


LipoMA, S. P., Co. v. D’ ANGELO CELERY Housg. PACA Docket 
No. 9058. Reparation awarded—Default order .eecccssssssssesessssnseenee 741 


M & C Propuce., INc. v. JOHN Russo & Sons. PACA Docket 
No. 9091. Reparation awarded—Default order ..ccrccssssmssssseeseseunee 743 


MCALLEN FRUIT, VEGETABLE & GIN Co., v. JERALD LANSAW. 
PACA Docket No. 9100. Reparation awarded—Admission of 
PER HIED astcocscinchorcorecineutcaesscacauchconncaseesaepeeencoemia wimaratarm memes 741 


MILLS BROKERAGE Co., INC. v. BOLER FRUIT & VEGETABLE CoM- 
PANY. PACA Docket No. 8753. Acceptance—Liability ................ 703 


Moore, THOMAS E. v. ACME PRODUCE COMPANY, INc. PACA 
Docket No. 9063. Reparation awarded—Default order ..........« 741 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ACME PRODUCE CoM- 
PANY, INc. PACA Docket No. 9093. Reparation awarded— 
RIANA CNN sii ae 744 


ONTARIO PropUCE Co., INC. v. WILLIAM R. Carp Co. PACA 
Docket No. 9094. Reparation awarded—Default order ........... 745 


Pappas & COMPANY v. ACME PRODUCE COMPANY, INc. PACA 
Docket No. 9092. Reparation awarded—Default order .......... 744 


PENICK PRODUCE Co. v. JOHN C. WILKINSON GRAIN & PRODUCB. 
PACA Docket No. 8767. Sale by description—Acceptance— 
MESA cssssicsessisscastasices 5 ceca acuity acca borate enlace cece cama an rene 714 


Pina & SONS v. JACK CARL Co., INc. PACA Docket No. 8356. 
Deductions authorized—Dismissal ....ccssocssssssscsssssssssssesssssssssseeeessomssssessees 709 


Propuce Mixers, v. Woopy HERRIN Propuce. PACA Docket 
No. 9106. Reparation awarded—Default order wees 745 








CONTENTS 


JUNE 1963 
AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued Page 


QUALITY PRODUCE (EXETER) LTD. v. BAMA BROKERS. PACA 
Docket No. 9088. Reparation awarded—Default order ......... 742 


REMI WESNOFSKE, INc. v. S. FAHMIE & Sons, INc. PACA 
Docket No. 9077. Reparation awarded—Default order ......... 741 


RIsTaD, Ferpip v. Nor-Cot Propuce Co. PACA Docket No. 
8812, Acceptance—Liability ....cmmermnunenenrnenemennnmunas TOO 


RIVERSIDE FARMS v. R. R. INMAN PropucB Co. PACA Docket 
No. 8836. Defense—Accord and Satisfaction nnn 696 


RoBINSON, C. H., INc. v. Perry Propuce. PACA Docket No. 
9099. Reparation awarded—Default Order ....cccsscssnmsssensssessmsmne 145 


ROTHMAN, Harry, COMPANY v. RICHEY & GILBERT COMPANY. 
PACA Docket No. 8646. Stay order — Pending issuance of 
ARN URME IN ssa cpiscpnoesssacscscainsocrsesnctscssca incense termes absntatomnstslonss 745 


SANTA Lucia TOMATO GROWERS COOPERATIVE v. H. M. CLAVER. 
PACA Docket No. 8589. Acceptance—Liability—Counter- 


i 22 
III estan cata sccsseecstseesanoiabesoenteunaplemcanonnnianiaaaammms TE 


Scott Finks Co., INc. v. GULF Propuce CoMPANY. PACA 
Docket No. 9084. Reparation awarded—Default order .......... 743 


THREE J’s PACKING Co. v. RIPLEY VEGETABLE COMPANY, INC. 
PACA Docket No. 9080. Reparation awarded—Default order 743 


PACA Docket No. 8863. Dismissal—Settlement between par- 
CRE Si ociccccaceenneeaneaceemammeemmmammaeomsnsanenen, “Oe 


PACA Docket No. 8959. Dismissal—Settlement between par- 





SIAN scissors lphaeasaiceasiaasiavebianslatetcsavestaniatad 


PACA Docket No. 8991. Dismissal—Settlement between par- 


i 740 
TAROUOUD: <ssssscnsseaccnneutaab isco aialetutwbm sable iped soaiatalatoli 


PACA Docket No. 9069. Dismissal—Withdrawal of complaint 740 


VIII 





1 


CONTENTS 
JUNE 1963 
COURT DECISION 
Agricultural Marketing Agreement Act of 1937 Page 


Ezra TAFT BENSON, SECRETARY OF AGRICULTURE v. L. B. VANCB 
AND ForD VANCE, partners, doing business as VANCE DAIRY. 
F. 2d (5th Cir.), June 19, 1968 ..n.accnrcnnuacnnn. 740 








CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


Ix 








AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8453) 


In re BEATRICE Foops Co. AMA Docket No. M 35-1. Decided 
June 12, 19638. 


Petition Withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


The petition in the above-entitled matter was filed April 15, 
1963, under Section 8c(15) (A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seqg.). On May 27, 1963, petitioner requested per- 
mission to withdraw the petition and respondent has no objec- 
tion to such withdrawal. 


In accordance therewith, the petition is hereby considered 
withdrawn. 


(No. 8454) 


In re INTER-MOUNTAIN DAIRYMEN, INC., BEATRICE FOODS Co., 
AND SINTON DAIRY COMPANY. AMA Docket No. M 135-2. De- 
cided June 12, 1963. 


Petition Withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER AUTHORIZING WITHDRAWAL 


The petition in the above-entitled matter was filed May 29, 
1963, under Section 8c(15)(A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seg.). On the same day, petitioners filed an appli- 
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cation for interim relief pending determination of the petition. 
On June 3, 1963, petitioners requested permission to withdraw 
the petition and the application for interim relief and respondent 
has no objection to such withdrawal. 


In accordance therewith the petition and the application for 
interim relief are hereby considered withdrawn. 


(No. 8455) 


WILLIAM SOUDERS v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, AND IRVIN C. WooDRUM. P&S Docket No. 
2636. Decided June 3, 1963. 


Correction 
Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


In the decision and order entered in this proceeding October 
4, 1962 (21 A.D. 1111) the year 1962 was incorrectly used in 
Findings of Fact- numbered 10 and 11. Accordingly, “41961” is 
substituted for “1962” where the latter appears in such findings. 


(No. 8456) 


In re LESTER MURTHA, d/b/a STONEY PIKE SALE BARN. P&S 
Docket No. 2648. Decided June 4, 1963. 
Unfair Practices — Cease and Desist — Consent Order 


Respondent is ordered to cease and desist from engaging in the unfair prac- 
tices, i.e., guaranteeing minimum prices and rebating a portion of the 
commission charges, in connection with the sale of livestock on a com- 
mission basis. 


Mr. Earl L. Saunders, for complainant. Miller, Tolbert & Hirschauer, of 
Logansport, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
_ This is a disciplinary proceeding under the Packers and Stock- 


on. 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on Decem- 
ber 7, 1961, by the Acting Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that respond- 
ent, a registered market agency and dealer under the act, and 
the owner and operator of a livestock auction market, violated 
section 312(a) of the act (7 U.S.C. 213(a)) and section 201.64 
of the regulations issued under the act (9 CFR 201.64), in that 
respondent engaged in the practice of guaranteeing to owners 
or consignors of livestock, when soliciting the consignments 
thereof, the minimum price or prices for which respondent would 
sell the livestock if consigned to respondent for sale on a com- 
mission basis. Respondent filed an answer denying the charges 
of the complaint and a hearing was held in Logansport, Indiana, 
on May 1, 1962. Subsequent to the hearing, the hearing examiner 
issued a report to the effect that the evidence did not show that 
the guarantees in question were given in the “soliciting” of con- 
signments, and recommending that the proceeding be dismissed. 
Complainant filed exceptions to the report and appealed rulings 
by the hearing examiner excluding evidence by complainant in- 
tended to show that the practice complained of violated section 
312(a) of the act. 


The Judicial Officer, on November 6, 1962, ruled (21 A.D. 
12138) that the evidence did show that respondent was “solicit- 
ing” consignments of livestock within the meaning of the regu- 
lations when he gave the guarantees in question and that 
complainant’s excluded evidence was relevant, and ordered the 
hearing reopened and remanded to the hearing examiner. 


On February 21, 1963, complainant amended the complaint to 
include the additional charge that respondent violated sections 
306(f), 307 and 312(a) of the act (7 U.S.C. 207(f), 208, 
213(a)), in that respondent accounted to consignors of livestock 
on the basis of guaranteed prices, which exceeded the actual 
sales prices received for the livestock, and thereby refunded or 
remitted all or a portion of the commission charges specified in 
respondent’s applicable schedule of rates and charges. 


Pursuant to the order of November 6, 1962, the hearing was 
reopened on May 9, 1963. No evidence was received. At the com- 
mencement of the hearing, respondent filed with the hearing 
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examiner an amended answer in which respondent admits the 
allegations contained in the amended complaint, waives the re- 
port of the hearing examiner and consents to the issuance, with- 
out further proceedings, of the order set forth below. Complain- 
ant recommended that the order consented to by respondent be 
entered. 


FINDINGS OF FACT 


1. Respondent, Lester Murtha, is an individual doing business 
as Stoney Pike Sale Barn whose address is Logansport, Indiana. 
Respondent is registered with the Secretary of Agriculture as a 
market agency and dealer under the act, and at all times men- 
tioned herein respondent was so registered. Respondent owns 
and operates and at all times mentioned herein owned and oper- 
ated a livestock auction at Logansport, Indiana. 


2. The Stoney Pike Sale Barn stockyard, Logansport, Indiana, 
owned and operated by respondent and hereinafter referred to 
as the stockyard, was at all times mentioned herein and is now 
a posted stockyard subject to the provisions of the act. 


38. On or about the dates set forth in the table below and at 
divers other times during the period June 1960 through October 
1961, respondent, in soliciting consignments of livestock, guar- 
anteed to the owner or consignor thereof the minimum price or 
prices for which respondent would sell such livestock if con- 
signed to respondent for sale on a commission basis at the stock- 
yard. 


Date Name of Owner or No. Head in Price Guar- 
1960 Consignor Consignment anteed 
$ 

June 5 Elmer Moss 49— 23.75 per cwt. 
June 10 Barnard & Kirklove 23 2350 “ «* 
July 22 Pearson & Easter 30 2440 * © 
Sept. 30 D. E. Wagoner 40 Zoe 
Oct. 14 Delbert Hosteller 32 an COS 

1961 
April 14 Rich & Rawles 38 21.50 per cwt. 
April 21 Edward Wurtz 28 2309 ¢ © 
May 19 R. J. Stephenson 41 i | A 
June 16 Walter Baird 21 nw * © 
July 14 Earl Klampe 84 caso * 


4, Respondent, in connection with the sale at the stockyard 
of the livestock referred to in the table in paragraph 3 above, 


he 
re- 
th- 
in- 
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and in connection with the sale of livestock at the stockyard in 
divers other transactions during the period June 1960 through 
October 1961, refunded or remitted all or a portion of the com- 
mission charges specified in his schedule of rates and charges 
filed with the Secretary of Agriculture and in effect at the time 
the livestock was sold, in that respondent sold such livestock 
subject to a guaranteed minimum price and accounted to the 
consignors of the livestock on the basis of the guaranteed price, 
which exceeded the price at which respondent sold and made 
settlement with the buyers of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has violated sections 306(f), 307 
and 312(a) of the act (7 U.S.C. 207(f), 208, 213(a)), and sec- 
tion 201.64 of the regulations issued under the act. Respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) guaranteeing to 
the owner or consignor of livestock, when soliciting the consign- 
ment thereof, the minimum price or prices for which respondent 
would sell such livestock if consigned to respondent for sale on 
a commission basis, and (2) refunding or remitting all or any 
portion of the commission charges specified in respondent’s 
schedule of rates and charges on file with the Secretary of Agri- 
culture and then in effect. 


This order shall become effective on the sixth day after its 
service on respondent and copies hereof shall be served on the 
parties. 


(No. 8457) 


In re F. F. SNYDER, d/b/a REYNOLDS SALE BARN. P&S Docket 
No. 2656. Decided June 4, 1963. 


Unfair Practices—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from guaranteeing minimum sale 
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prices to consignors of livestock and from failing to assess the required 
commission charges. 

Mr. Earl L. Saunders, for complainant. Mr. Lewis D. Dellinger, of Monticello, 
Indiana and Miller, Tolbert & Hirshauer, of Logansport, Indiana, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, The com- 
plaint charges that respondent, who owns and operates a live- 
stock auction market at Reynolds, Indiana, guaranteed to owners 
or consignors of livestock, when soliciting the consignments 
thereof, the minimum price or prices for which respondent would 
sell the livestock if consigned to respondent for sale on a com- 
mission basis, and that respondent, in connection with the sale 
of livestock subject to a guaranteed minimum price, failed to 
assess the selling commission charges provided in his applicable 
schedule of charges. In conclusion, it is charged that respondent 
violated sections 306(f), 307 and 312(a) of the act (7 U.S.C. 
207 (f), 208, 213(a)) and section 201.64 of the regulations issued 
under the act (9 CFR 201.64). Respondent filed an answer deny- 
ing the charges of the complaint and requesting an oral hearing. 


An oral hearing in this proceeding was held at Logansport, 
Indiana, on May 9, 1963. No evidence was received. At the com- 
mencement of the hearing respondent filed with the hearing 
examiner an amended answer in which respondent admits the 
allegations of the complaint, waives oral hearing, and consents 
to the issuance, without further proceedings, of the order con- 
tained herein. Complainant recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, F. F. Snyder, is an individual doing business 
as Reynolds Sale Barn whose address is Reynolds, Indiana. Re- 
spondent is registered with the Secretary of Agriculture as a 
market agency and dealer under the act, and at all times men- 
tioned herein respondent was so registered. Respondent operates 
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and at all times mentioned herein operated a livestock auction at 
Reynolds, Indiana. 


2. The Reynolds Sale Barn, Reynolds, Indiana, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the 
act. 


8. On or about the dates set forth in the table below, respond- 
ent, in soliciting consignments of livestock, guaranteed to the 
owner or consignor thereof the minimum price or prices for 
which respondent would sell such livestock if consigned to re- 
spondent for sale on a commission basis at the stockyard. 


Date Name of No. Head in Price 
1961 Consignor Consignment Guaranteed 
$ 
June 19 Ralph Ellis 10 21.00 per cwt. 
July 3 Wayne Viney 19 200 “ « 
July 17 Lyle Soloman 5 2.56 “ * 
July 17 Dean Miller & 37 2200 * © 
John Lowe 3 Shee. -¢ 
July 24 Bond Miller & 6 se * © 
J. Raub 33 266 © © 
July 31 C. Anliker — 24 1900 * °° 
M. Goodmate 
July 31 Warren Brandt 6 ste — * — S 
July 31 Bill Graf 52 2.15 “« * 
Aug. 14 William Brown 13 3300 * © 
Oct. 23 Art Zarse 15 sane. * * 
Oct. 23 George Rogers 14 me S 6S 
Oct. 28 Paul Laird 11 206 * © 


4. Respondent, in connection with the sale at the stockyard 
of the livestock referred to in paragraph 3 above, failed to assess 
the selling commission charges provided in his schedule of 
charges on file with the Secretary of Agriculture and then in 
effect. Respondent either assessed no selling commission charges 
or assessed charges which were less than those provided in his 
schedule of charges. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 306(f), 307 and 
312(a) of the act (7 U.S.C. 207(f), 208, 213(a)) and section 
201.64 of the regulations issued under the act (9 CFR 201.54). 
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Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) guaranteeing to 
the owner or consignor of livestock, when soliciting the consign- 
ment thereof, the minimum price or prices for which respondent 
would sell such livestock if consigned to respondent for sale on 
a commission basis, and (2) failing to assess the selling com- 
mission charges provided in his schedule of charges on file with 
the Secretary of Agriculture and then in effect. 


This order shall become effective on the sixth day after its 
service on respondent and copies shall be served on the parties. 


(No. 8458) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD). P&S 
Docket No. 344. Decided June 11, 1963. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of rates 
and charges up to and including July 31, 1965. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on June 18, 1962 (21 A.D. 
571), authorizing assessment of the current temporary schedule 
of rates and charges to and including July 31, 1963, unless modi- 
fied or extended by further order before the latter date. 


By a petition filed on May 23, 1963, the respondent requested 
that the current temporary schedule of rates and charges be 
extended for a period of two years. 
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Prior to the issuance of the order of June 18, 1962, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the pres- 
ent petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of June 18, 1962, is continued in effect during the life of 
this order. 

This order shall become effective on August 1, 1963, and re- 


main in effect to and including July 31, 1965, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8459) 


In re RAYMOND C. VAUGHN AND H., V. ROCKHILL, d/b/a EUREKA 
AUCTION SALE. P&S Docket No. 2839. Decided June 17, 1963. 


Rates and Charges — Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion that this rate proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.), be dismissed without prejudice. Complainant stated 
in the motion that respondents have submitted information re- 
quired under section 201.25 of the regulations under the Act (9 
CFR 201.25), in connection with the amendment filed on Janu- 
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uary 7, 1963, to their schedule of rates and charges and have 
made certain additional changes in the schedule; that such addi- 
tional changes did not result in any increases in the rates and 
charges contained in the tariff as modified by the amendment 
filed on January 7, 1963; and that upon the basis of an analysis 
of such information and other available data, it appears that the 
changes in the schedule of rates and charges are justified. 


Notice of the tariff as modified by the amendment filed on 
January 7, 1963, and of the “Complaint, Order of Suspension, 
and Notice of Hearing’? was published in the Federal Register 
on February 19, 1963 (28 F.R. 1564), and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 8460) 


VERL JACKSON v. GEORGE UMPHLET. P&S Docket No. 2927. De- 
cided June 20, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 28, 1963, in which it is alleged that on 
February 4, 1963, complainant had $386.94 on deposit with 
respondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 1963, complainant 
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made demand upon respondent for the $386.94; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$386.94. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Verl Jackson, an individual residing at 225 
East Hyde Park, St. Joseph, Missouri, is now and was at all 
times material herein, registered with the Secretary of Agricul- 
ture as a dealer buying and selling livestock in commerce for his 
own account. 


2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own 
account and as a market agency providing clearing services. 


3. On February 4, 1963, complainant had on deposit with re- 
spondent $386.94, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $386.94 de- 
posit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action, 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the re- 
spondent for use by the latter as “margin money” in financing 
complainant’s livestock transactions, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 
208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Verl 
Jackson, within 30 days from the date hereof, the sum of 
$386.94, with initerest thereon at the rate of 5% per annum from 
March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8461) 


G. D. LANE v. GEORGE UMPHLET. P&S Docket No. 2926. Decided 
June 20, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 19, 1963, in which it is alleged that on 
February 4, 1963, complainant had $635.33 on deposit with re- 
spondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on Febru- 
ary 4, 1963, complainant was advised to cease weighing cattle 
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through respondent; that on February 13, 1963, complainant 
made demand upon respondent for the $635.33; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$635.33. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, G. D. Lane, an individual residing at Rush- 
ville, Missouri, is now and was at all times material herein, reg- 
istered with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce for his own account. 


2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own ac- 
count and as a market agency providing clearing services. 
apr ny 


38. On February 4, 1963, complainant had on deposit with 
respondent $635.33, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $635.33 de- 
posit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to complainant. 


cm 8" 
4. The complaint was filed within 90 days after the accrual 


of the cause of action. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the re- 
spondent for use by the latter as “margin money” in financing 
complainant’s livestock transactions, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 
208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, G. D. 
Lane, within 30 days from the date hereof, the sum of $635.33, 
with interest thereon at the rate of 5% per annum from March 
1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8462) 


GLEN L. LAWSON v. GEORGE UMPHLET. P&S Docket No. 2925. 
Decided June 20, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 19, 1963, in which it is alleged that on 
February 4, 1963, complainant had $4,022.87 on deposit with re- 
spondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 1963, complainant 
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made demand upon respondent for the $4,022.87; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$4,022.87. 


A vopy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Glen L. Lawson, an individual residing at 
1206 S. 26th Street, St. Joseph, Missouri, is now and was at all 
times material herein, registered with the Secretary of Agricul- 
ture as a dealer buying and selling livestock in commerce for his 
own account. 


2. Respondent, George Umphlet, residing at R.F.D. 5, St. 
Joseph, Missouri, is now and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce for his own account and as a 
market agency providing clearing services. 


3. On February 4, 1963, complainant had on deposit with 
respondent $4,022.87, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $4,022.87 
deposit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the respond- 
ent for use by the latter as “margin money” in financing com- 
plainant’s livestock transactions, is an unjust and unreasonable 
practice in violation of section 307 of the act (7 U.S.C. 208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Glen 
L. Lawson, within 30 days from the date hereof, the sum of 
$4,022.87, with interest thereon at the rate of 5% per annum 
from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8463) 


EARL WRIGHT v. GEORGE UMPHLET. P&S Docket No. 2923. De- 
cided June 20, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 28, 1963, in which it is alleged that on 
February 4, 1963, complainant had $562.55 on deposit with re- 
spondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 1963, complainant 
made demand upon respondent for the $562.55; that respondent 











WRIGHT v. UMPHLET 631 
Cite as 22 A.D. 630 







admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 


$562.55. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ent on March 25, 1963. A copy of the investigative report was 
served on complainant on March 26, 1968. 














At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 












FINDINGS OF FACT 





1. Complainant, Earl Wright, an individual residing at 
R.F.D. 2, King City, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own 
account. 












2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times 
material herein registered with the Secretary of Agriculture as 
a dealer buying and selling livestock in commerce for his own 
account and as a market agency providing clearing services. 











3. On February 4, 1963, complainant had on deposit with 
respondent $562.55, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $562.55 de- 
posit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to complainant. 







“4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the respond- 
ent for use by the latter as “margin money” in financing com- 
plainant’s livestock transactions, is an unjust and unreasonable 
practice in violation of section 307 of the act (7 U.S.C. 208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Earl 
Wright, within 30 days from the date hereof, the sum of $562.55, 
with interest thereon at the rate of 5% per annum from March 
1, 1963, until paid. 


Copies hereof shall be served upon tthe parties. 


(No. 8464) 


EARL WUERFELE v. GEORGE UMPHLET. P&S Docket No. 2924. De- 
cided June 20, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 28, 1963, in which it is alleged that on 
February 4, 1963, complainant had $339.07 on deposit with re- 
spondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 19638, complainant 
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made demand upon respondent for the $339.07; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$339.07. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Earl Wuerfele, an individual residing at 
20514 Arizona, St. Joseph, Missouri, is now and was at all times 
material herein, registered with the Secretary of Agriculture as 
a dealer buying and selling livestock in commerce for his own 
account. 


2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own ac- 
count and as a market agency providing clearing services. 


3. On February 4, 1963, complainant had on deposit with re- 
spondent $339.07, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $339.07 de- 
posit money. Respondent, on February 13, 1963, refused to pay 
the sum demanded, but did acknowledge that such sum was due 
and owing to the complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the re- 
spondent for use by the latter as “margin money” in financing 
complainant’s livestock transactions, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 
208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Earl 
Wuerfele, within 30 days from the date hereof, the sum of 
$339.07, with interest thereon at the rate of 5% per annum from 
March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8465) 


MAX CHRISTIE v, GEORGE UMPHLET. P&S Docket No. 2928. De- 
cided June 21, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 19, 1963, in which it is alleged that on 
February 4, 1963, complainant had $2,033.95 on deposit with 
respondent for use by the latter as “margin money” in financing 
complainant’s operations as a livestock dealer; that on February 
4, 1963, complainant was advised to cease weighing cattle 
through respondent; that on February 13, 1963, complainant 
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made demand upon respondent for the $2,033.95; that respondent 
admitted owing the sum demanded but refused to pay complain- 
ant said sum. Complainant seeks reparation in the amount of 
$2,033.95. 


vt er peailegs “ag 
_ A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on March 25, 1963. A copy of the investigative report was served 
on complainant on March 26, 1963. 
‘inn 
At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Max Christie, an individual residing at New 
Hampton, Missouri, is now and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce for his own account. 


2. Respondent, George Umphlet, an individual residing at 
R.F.D. 5, St. Joseph, Missouri, is now and was at all times ma- 
terial herein, registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce for his own ac- 
count and as a market agency providing clearing services. 


8. On February 4, 1963, complainant had on deposit with 
respondent $2,033.95, to be used by the latter in connection with 
complainant’s livestock dealer operations. On February 13, 1963, 
complainant made demand upon respondent for the $2,033.95 
deposit money. Respondent, on February 13, 1963, refused to 
pay the sum demanded, but did acknowledge that such sum was 
due and owing to complainant. 


4, The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s refusal to pay complainant the 
funds which complainant had placed on deposit with the re- 
spondent for use by the latter as “margin money” in financing 
complainant’s livestock transactions, is an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 
208). 


ORDER 


Respondent, George Umphlet, shall pay the complainant, Max 
Christie, within 30 days from the date hereof, the sum of 
$2,033.95, with interest thereon at the rate of 5% per annum 
from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8466) 


In re LEE BALL, d/b/a TIFTON STOCKYARDS. P&S Docket No. 
2905. Decided June 26, 1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
operations within the meaning of the act without filing and maintaining 
the required bond. 


Mr. Garrett N. Wyss, for complainant. Mr. Maxwell A. Hines, of Tifton, 
Georgia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 25, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
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States Department of Agriculture, charging respondent with vio- 
lations of the act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on May 23, 1963, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Waycross High- 
way, Tifton, Georgia, is now and was at all times material herein 
registered with the Secretary of Agriculture as a market agency 
buying and selling livestock in commerce on a commission basis. 


2. The Tifton Stockyards, Tifton, Georgia, hereinafter re- 
ferred to as the stockyard, is now and was at all times material 
herein, a posted stockyard subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on November 1, 
1961. Respondent, on or about October 20, 1961, was notified in 
writing of such termination date, and was informed that he 
would have to furnish a new bond if he continued to operate 
after November 1, 1961, as a registrant under the provisions of 
the act. On August 9, 1962, and October 4, 1962, respondent was 
further notified in writing that if he continued to operate as a 
market agency he would have to furnish the required bond. Not- 
withstanding said notices, respondent continued to engage in the 
business of a market agency selling livestock at the stockyard 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3, the re- 
spondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.39). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
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plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its 


equivalent as required by the act and the regulations thereunder. 
Lavan 
This order shall become effective on the sixth day after service 


hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8467) 


In re LLOYD BEAN. P&S Docket No. 2938. Decided June 26, 1963. 


Bonding Provisions — Suspension of Registration — 
Consent Order 


Respondent is suspended as a registrant under the act until he complies with 
the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act, instituted by a 
complaint filed on May 15, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on June 10, 1963, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents to 
the issuance of a specified order, with findings and conclusions 
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for the purposes of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Burkesville, 
Kentucky, is now, and was at all times material herein, regis- 
tered with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce for his own account. 


2. The Burkesville Stockyard, Burkesville, Kentucky, herein- 
after called the stockyard, is now, and was at all times material 
herein, a posted stockyard subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on September 
8, 1961. Respondent, on or about September 19, 1961, was noti- 
fied in writing of such termination date and was informed that 
he would have to furnish a new bond if he continued to operate 
as a registrant under the provisions of the act. On October 9, 
1961, respondent was further notified in writing that if he con- 
tinued to operate as a dealer he would have to furnish the re- 
quired bond. Notwithstanding said notices, respondent continued 
to engage in the business of a dealer, buying and selling live- 
stock at the stockyard, without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regu- 
lations. 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute viola- 
tions of section 312 of the act (7 U.S.C. 213) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce, within the meaning of the act, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the act and the regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
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act and the regulations. At the request of the respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on ‘the sixth day after serv- 
ice hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8468) 


CARSON LIVESTOCK COMMISSION COMPANY v. RALPH CARTER. 
P&S Docket No. 2932. Decided June 26, 1963. 


Risk of Loss — Reparation Awarded 
It is concluded that the risk of loss passed to respondent at the time he pur- 


chased the animal and that respondent is liable to complainant for the 
purchase price. 


Complainant and respondent, pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. In a complaint filed on 
February 6, 1963, it is alleged that on January 3, 1963, com- 
plainant sold three calves on a commission basis for the account 
of one Horace Burkhalter, and that respondent purchased the 
calves at auction. It is further alleged that respondent, within 
an hour after the purchase, after having discovered one calf to 
be lame, refused to accept and pay for ‘the lame calf which sub- 
sequently died. Complainant asserts that the calf in issue was 
without noticeable defects at the time the animal was run 
through the auction ring and complainant seeks reparation from 
respondent in the sum of $54.45. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of the Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 





1en 
re- 
vill 


ER. 


ur- 
the 


CARSON LIVESTOCK COMM’N CO. v. CARTER 641 
Cite as 22 A.D. 640 


202.40), were served upon the respondent on February 18, 1963. 
A copy of the investigative report was served on complainant 
on the same date. 


Respondent, by letter filed on March 5, 1963, and complainant, 
by letter filed on March 11, 19638, stated they did not desire an 
oral hearing and both parties incorporated by reference an 
agreed statement of facts included in the investigative report. 
The parties requested that the decision in this proceeding be 
rendered on the basis of the agreed statement of facts, in which 
they stipulated, inter alia, that none of the calves were notice- 
ably lame at the time they went through the auction ring, that 
the cause of the lameness and death of one calf was, as found 
upon examination by a veterinarian, a “malignant edema” and 
that the veterinarian found no indication of injury or bruising 
that could have caused the death. It was further stipulated that 
the “market agency tariff” and “rules” in effect at the Ft. Worth 
Stock Yards, with reference to auction sales, be incorporated in 
the stipulation. 


FINDINGS OF FACT 


1. Complainant, Carson Livestock Commission Company, 
Fort Worth, Texas, is now, and was at all times material herein, 
engaged in the business of a market agency, registered with 
the Secretary of Agriculture to buy and sell livestock on a com- 
mission basis at the Ft. Worth Stock Yards, a posted stock- 
yard subject to the provisions of the act, hereinafter referred 
to as the stockyard. 


2. Respondent, Ralph Carter, Fort Worth, Texas is now, 
and was at all times material herein, engaged in the business 
of a dealer, registered with the Secretary of Agriculture to buy 
and sell livestock in commerce for his own account. 


3. On January 3, 1963, complainant sold three calves, which 
had been consigned to it for sale on a commission basis, at the 
auction sale at the stockyard. The calves showed no visible de- 
fects or unsaleable condition when they were driven through 
the auction ring. The calves were purchased by respondent dur- 
ing the auction and approximately one hour after the purchase, 
respondent discovered that one calf was lame or crippled in the 
right shoulder. The condition of the calf was immediately re- 
ported to the complainant. Respondent refused to accept and pay 
for the calf and the calf was “weighed back” to the complainant. 
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The calf subsequently died and a post-mortem examination by 
a veterinarian indicated that the calf died of “malignant edema” 
and that there was no indication of injury or bruising that could 
have caused death. 


4. At all times material herein, both complainant and re- 
spondent were subject to posted rules, incorporated by reference 
in the stockyard company’s tariff, governing auction sales at the 
stockyard, rule 9 of which provides that “[L]ivestock with visi- 
ble defects run with sound livestock shall be considered un- 
merchantable provided that all such defects have not been de- 
clared by the seller, and purchaser may have until two hours 
after the close of each sale to refuse such defective livestock.” 
Rule 13 of the Joint Market Agency Tariff provides that “[E]x- 
cept when in each case otherwise stipulated, when livestock cross 
scales weighed to the purchaser, delivery is final and uncondi- 


tional.” 


5. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


It is agreed by the parties that complainant sold three calves 
to respondent at an auction sale at the stockyard and that ap- 
proximately one hour after the purchase by respondent, one calf 
was reported to be lame or crippled in the hold pen. It is also 
agreed that the three calves were apparently healthy with no 
observable defects at the time of their purchase. The lame or 
crippled calf subsequently died and respondent refused to accept 
and pay for the calf in issue. 


The failure to accept and pay for livestock purchased has been 
held to be an unjust and unreasonable practice in violation of 
section 307 of the act (7 U.S.C. 208). Northwest Cattle Co. v. 
Iowa City Sales Co., 14 A.D. 276, 280 (1955). However, failure 
to pay for livestock purchased is not a per se violation of section 
307; it is a violation only if the failure to pay is without justi- 
fication. In re A. C. Berry and Dan O’Neill, 15 A.D. 1111, 1117 
(1956). Accordingly, respondent has the burden of proving that 
he was justified in refusing to pay for the animal he purchased. 
Cassidy Com’n Co. V. Carson Livestock Com’n Co., 20 A.D. 201 
(1961). 


Although it seems logical to assume the condition described 
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as a “malignant edema” was a latent defect present at the time 
of sale and one which did not suddenly develop subsequent to 
the sale, there is no evidence with respect thereto in the record. 
However, it is unnecessary to resolve this issue since no allega- 
tion was made that complainant made any express or implied 
warranty with respect to health and therefore the question of 
liability for latent defects under warranty law is not in issue 
here. The question is solely one of the application of rule 9 
governing auctions at the stockyard so as to negate the general 
rule under the tariff that risk of loss passes to the purchaser 
when the livestock cross the scale weighed to the purchaser. 


Rule 9 applies to livestock “with visible defects run with 
sound livestock.” It is agreed by the parties that the calf’s de- 
fect became visible after the time of its sale and not while it 
was being “run” through the ring. Accordingly, the rule does 
not apply to the circumstances of this case and there is thus no 
reason to hold that the risk of loss from disease should not have 
passed to respondent with the passage of title, z.e., when the calf 
crossed the scale and was weighed to the respondent’s account. 
See Dixie Stockyard, Inc. v. Sleezer, 20 A.D. 859, 863 (1961); 
Miles City Livestock Auction Co. Vv. Jones, 22 A.D. 154, 156 
(1963). Under these circumstances, respondent was not justified 
in refusing to accept and pay for the calf, the purchase price 
of which was $54.45. 


ORDER 


Respondent, Ralph Carter, shall pay complainant, Carson Live- 
stock Commission Company, within 30 days from the date 
hereof, the sum of $54.45, with interest thereon at the rate of 
5 per cent per annum from February 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


ge (No. 8469) 


In re RALPH FRAZIER. P&S Docket No. 2940. Decided June 26, 
1963. 


Bonding Provisions — Suspension of Registration — 
Consent Order 
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Respondent is suspended as a registrant under the act until he complies with 
the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. Proctor Upchurch, of Pikeviile, 
Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on May 13, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on June 14, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and tthe report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Pikeville, Tennessee, is 
now, and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer buying and selling livestock 
in commerce for his own account. 


2. The Chattanooga Union Stockyards, Chattanooga, Tennes- 
see, Peoples Stockyards, Cookeville, Tennessee, and Dayton Live- 
stock Auction Co. stockyard, Dayton, Tennessee, hereinafter 
called the stockyards, are now and were at all times material 
herein, posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on December 
29, 1961. Respondent, on or about December 22, 1961, was noti- 
fied in writing of such termination date, and was informed that 
he would have to furnish a new bond if he continued to operate 
as a registrant under the provisions of the act after termination 
of his bond. Notwithstanding said notice, respondent continued 
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to operate as a dealer in commerce, selling livestock at the stock- 
yards for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the act and the 
regulations. 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute viola- 
tions of section 312 of the act (7 U.S.C. 213) and sections 201.29 
and 201.30 of the regulations. Inasmuch as respondent has con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce, within the meaning of the act, 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the act and the regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations. At the request of the respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8470) 


In re WILLIAM THOMAS MARSHALL, JR. P&S Docket No. 2907. 
Decided June 26, 1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 
under the act without filing and maintaining the required bond. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 29, 1963, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on May 9, 1968, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the hearing examiner, and consents to the 
issuance of a cease and desist order, with findings and conclu- 
sions for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recom- 
mended that a cease and desist order, as consented to by re- 
spondent, be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Moultrie, Georgia, 
is now and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer buying and selling livestock 
in commerce for his own account. 


2. The Sutton Livestock Company, Sylvester, Georgia, and 
the Tifton Stockyards, Tifton, Georgia, hereinafter referred to 
as the stockyards, are now and were at all times material herein 
posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond was terminated on March 16, 
1962. Respondent, on or about March 2, 1962, was notified in 
writing of such termination date, having been informed by letter 
of February 28, 1962, that he would have to furnish a new bond 
if he continued to operate as a registrant under the provisions 
of the act after termination of his bond. On June 21, 1962, re- 
spondent was further notified in writing that if he continued to 
operate as a dealer he would have to furnish the required bond. 
Notwithstanding said notices, respondent continued to engage 
in the business of a dealer, buying livestock at the stockyards, 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Fnding of Fact 3, the re- 
spondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). Inasmuch as respondent has 
consented to the issuance of a cease and desist order and com- 
plainant has recommended that such an order be issued, such an 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent 
as required by the act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8471) 


In re DALE MARTIN. P&S Docket No. 2870. Decided June 26, 
1963. 


Bonding Provisions — Cease and Desist — 


Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 
under the act without filing and maintaining the required bond. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 1, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the act, 
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Respondent filed an answer on June 5, 1963, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Cabool Live Stock Market, Inc., Cabool Missouri, 
hereinafter referred to as the stockyard, is now and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent, whose address is Houston, Missouri, is now 
and was at all times material herein, engaged in the business of 
a dealer, within the meaning of the act, and registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for his own account. 


3. Respondent’s dealer bond was terminated on October 28, 
1962. Respondent, by letter dated October 22, 1962, was noti- 
fied of such termination date and was informed that he would 
have to furnish a new bond if he continued to operate after 
October 28, 1962, as a dealer buying or selling livestock in com- 
merce for his own account. Notwithstanding such notice, re- 
spondent continued to engage in the business of buying and sell- 
ing livestock at the stockyard as a dealer without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). Inasmuch as respondent has con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued, the order will 
be issued. 
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“ORDER 
Respondent shall cease and desist from engaging in the busi- 
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ness of buying or selling livestock in commerce as a dealer with- 
in the meaning of the act without filing and maintaining a rea- 
sonable bond or its equivalent as required by the act and the 
regulations. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8472) 


In re W. M. PARKER. P&S Docket No. 2906. Decided June 26, 
1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 
under the act without filing and maintaining the required bond. 

Mr. Garrett N. Wyss, for complainant. Mr. A. A. Smith, of Hartford, Ala- 
bama, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 29, 1963, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regula- 


tions. 


Respondent filed an answer on May 8, 1963, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order. Complainant has recommended that 
the cease and desist order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, whose address is Slocomb, Alabama, is now 
and was at all times material herein, registered with the Secre- 
tary of Agriculture as a dealer buying and selling livestock in 
commerce for his own account. 


2. During the period from May 11, 1960, to the date of the 
execution of the complaint, respondent maintained a surety bond 
in the amount of $5,000 to secure performance of his dealer 
obligations. 


3. On the basis of the volume of respondent’s livestock trans- 
actions during the year 1960, respondent was required, under 
the act and the regulations, to increase to $10,000 the amount 
of the bond maintained by him to secure performance of his 
dealer obligations. On or about June 14, 1961, October 31, 1961, 
and March 22, 1962, respondent was officially notified in writing 
regarding such required increased bond coverage. On the basis of 
the volume of respondent’s livestock transactions during the 
year 1961, respondent was required, under the act and the regu- 
lations, to increase to $25,000 the amount of the bond maintained 
by him to secure performance of his dealer obligations. On 
or about May 31, 1962, July 20, 1962, and September 6, 1962, 
respondent was officially notified in writing regarding such re- 
quired increased bond coverage. Notwithstanding said notices, 
to the date of the execution of the complaint, respondent con- 
tinued to operate as a dealer without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant 
has recommended that such order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent 
as required by the act and the regulations thereunder. 


ler 
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This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8473) 


In re CAPITOL PACKING COMPANY, DAVE AVERCH, MEYER 
AVERCH, FRYER AND STILLMAN, INC., GEORGE WEISBART, IRVIN 
WEISBART, AND SOL FELSEN, AL COOPER, AND MOREY M. MIL- 
LER, d/b/a FARMERS LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2441. Decided June 27, 1963. 


Preference or Advantage — Packer — Market Agency — Dealer 


The record establishes a violation of sections 202(a) and (b) of the act by a 
packer respondent due to preferences and advantages extended to a mar- 
ket agency representing vendors of steers to such packer. These prefer- 
ences include the volume of steers purchased from the market agency, 
prices paid, advance information furnished and the payment of commis- 
sions when no services were rendered. Conversely, the market agency vio- 
lated section 312(a) of the act by preferences and advantages extended to 
the packer-purchaser, such as the volume of steers sold, reserving consign- 
ments for such packer, failing to weigh steers promptly and a loan of 
money to such packer or its officers and affiliate. Registered packer-buyer 
or dealer who extended preferences on behalf of packer respondent to 
market agency also violated section 312(a) of the act by reason thereof. 


Yardage Charge — Method of Sale 


The packer respondent also violated section 202(a) by deducting a yardage 
charge on country purchased livestock when no yardage service was ren- 
dered and the market agency further violated section 312(a) of the act 
by failing to sell top loads of steers separately and on their merits. 


Dismissal — Burden of Proof — Violations of Act 


Charges in the complaint involving receipt of commissions by a market agency 
when services were not rendered, “ordering in” of livestock, “drydocking,” 
failure of packers to compete at the stockyard in the purchase of steers, 
apportionment of supply, “pencil shrink” and “charge backs” are dis- 
missed due to failure to sustain burden of proof with respect thereto or to 
establish that such practices constituted violations of the act. 


Messrs. Benj. M. Holstein and Donald A. Campbell, for complainant. Mr. An- 
thony F’. Zarlengo, of Denver, Colorado, for respondents Capitol Packing 
Company, Dave Averch, and Meyer Averch. Donaldson, Hoffman & Gold- 
stein, of Denver, Colorado, for respondents Fryer and Stillman, Inc., 
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George Weisbart, and Irvin Weisbart. Mr. William R. Koger, of Denver, 
Colorado, for respondents Sol Felsen, Al Cooper, and Morey M. Miller. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 24, 1959, by the 
Acting Director, Livestock Division (now the Packers and Stock- 
yards Division), Agricultural Marketing Service, United States 
Department of Agriculture. The complaint charges violations of 
section 202 of the act (7 U.S.C. 192) by the packer respondents, 
Capitol Packing Company and Fryer and Stillman, Inc., and 
four of tthe officers of such corporations, that is, respondents 
Dave Averch and Meyer Averch, the principal officers and the 
operators of Capitol, and respondents George Weisbart and Irvin 
Weisbart, officer of and shareholders in Fryer and Stillman, Inc., 
and violations of section 312(a) of the act (7 U.S.C. 213(a)) 
by these four individual respondents who are also registered 
dealers thereunder, and by respondents Sol Felsen, Al Cooper, 
and Morey M. Miller, partners, doing business as Farmers Live- 
stock Commission Company, registered as a market agency under 
the act. These charges are based upon transactions by the respond- 
ents with one another and with other persons not named as re- 
spondents, including the Imperial Meat Company, the D M & H 
Cattle Company, and S. Weisbart and Company, and upon certain 
independent business practices of the respondents. 


Answers to the complaint were filed by all respondents. In the 
answers the respondents admit their status as described in the 
complaint, except that respondent Fryer and Stilman, Inc., and 
the Weisbart respondents deny that the Weisbarts managed or 
controlled the buying of livestock by such corporation and assert 
that the Weisbarts were inactive officers thereof. In general, the 
answers deny the substantive allegations of the complaint. All 
respondents deny any violation of the statute or the regulations 
issued thereunder by reason of the transactions and practices 
described in the complaint. 


Prior to 'the hearing, motions to dismiss the complaint and for 
bills of particulars were filed on behalf of all respondents, and 
motions for severance were filed on behalf of the Weisbart re- 
spondents and Fryer and Stillman, Inc., and answers to these 
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motions were filed by complainant. The hearing examiner denied 
the motions for bills of particulars and for severance, and the 
Judicial Officer denied the motions to dismiss which had been 
certified to him by the hearing examiner (18 A.D. 1256 (1959)). 
A prehearing conference attended by the hearing examiner, 
representatives of the complainant, and counsel for the respond- 
ents was held January 21, 1960, and agreement was reached 
with respect to the status of the Denver Union Stockyard Com- 
pany stockyard as a posted stockyard under the act and with 
respect to certain procedural matters. 


An oral hearing was held before Will Rogers, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture. The hearing began in Denver, Colorado, February 
3, 1960, and, after intervening recesses, was concluded January 
12, 1961. Thirty-one witnesses testified and numerous exhibits 
were introduced into evidence. Respondents Capitol Packing 
Company, Dave Averch and Meyer Averch were represented by 
Anthony F. Zarlengo, of Zarlengo, Zarlengo, and Seavy, Attor- 
neys at Law, Denver, Colorado. Respondents Fryer and Stillman, 
Inc., George Weisbart and Irvin Weisbart were represented by 
Abe L. Hoffman, of Donaldson, Hoffman, and Goldstein, Attor- 
neys at Law, Denver, Colorado. Respondents Felsen, Cooper, and 
Miller were represented by William R. Koger, Attorney at Law, 
Denver, Colorado. Benj. A. Holstein, Office of the General Coun- 
sel, United States Department of Agriculture, appeared as coun- 
sel for the complainant. 


Early in the hearing respondent Fryer and Stillman, Inc., and 
the Weisbart respondents filed motions to dismiss on the ground 
that these respondents were no longer in the packing business, 
and complainant filed an answer thereto. These motions were 
certified to the Judicial Officer by the hearing examiner and 
denied by the Judicial Officer (19 A.D. 170 (1960)). At the con- 
clusion of complainant’s evidence, motions to dismiss the pro- 
ceeding were filed on behalf of all respondents and opposed by 
complainant. These motions were also certified to the Judicial 
Officer by the hearing examiner and denied by the Judicial Of- 
ficer (19 A.D. 821 (1960)). Also, during the hearing the com- 
plaint was amended to include an allegation, in part, that re- 
spondent Capitol, without reasonable cause, refused to pur- 
chase, and ordered its buyers not to purchase, livestock from 
the Denver Livestock Commission Company, a market agency at 
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the stockyard, in willful violation of section 202(b) of the act. 
After the hearing, the parties filed briefs. 


On April 16, 1962, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that respondents be found to have violated the act as 
charged and be ordered to cease and desist from such viola- 
tions. The hearing examiner further recommended that respond- 
ents Meyer Averch, Sol Felsen, Al Cooper and Morey M. Miller 
be suspended as registrants under the act for a period of six 
months and that respondents George and Irvin Weisbart be sus- 
pended as registrants under the act for a period of three months. 
All respondents filed exceptions to the hearing examiner’s report 
and oral argument was held before the Judicial Officer in Wash- 
ington, D.C., December 12, 1962. 


FINDINGS OF FACT 


1. The Denver Union Stockyard Company stockyard, Denver, 
Colorado, is now and was at all times material herein a posted 
stockyard subject to the provisions of the act. 


2. Respondent Capitol Packing Company is a corporation or- 
ganized and existing under the laws of the State of Colorado, 
with its principal office and place of business at 5000 Clarkson 
Street, Denver, Colorado. This corporation is now and was at 
all times material herein a packer, as that term is defined in the 
act, engaged in the business of slaughtering livestock and pre- 
paring, packing, selling, and distributing meat which, in the 
usual course of business, it ships and transports, or causes to 
be shipped and transported, from one State to another, and such 
respondent maintains and at all such times has maintained a 
substantial trade in meat among and between the various States 
of the United States. Capitol Packing Company purchases live- 
stock for slaughter at the stockyard and at various country 
points in Colorado, Idaho, Utah, California, Texas, Nebraska, 
and Kansas, and it ships a large portion of the beef which it 
produces to chain stores in New York and Boston and other 
points in the eastern United States. 


3. Respondents Dave Averch and Meyer Averch are indi- 
viduals who are now and were at all times material herein the 
president and treasurer, and the vice-president, respectively, of 
respondent Capitol and its principal shareholders. At all such 
times Meyer and Dave Averch managed and controlled the opera- 
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tions of respondent Capitol, and the transactions and practices 
of this corporation, hereinafter described, were carried out by 
them or under their direction and supervision. At all such times 
respondent Meyer Averch was in charge of the buying of live- 
stock for slaughter by respondent Capitol, and each of these in- 
dividual respondents is now and was at all such times material 
herein registered with the Secretary under the act as a dealer 
to purchase livestock for slaughter only by respondent Capitol. 
At all such times, respondents Dave Averch and Meyer Averch 
were also the owners of varying interests in seven other partner- 
ships or corporations engaged in the livestock or meat business, 
including the D M & H Cattle Company and the Imperial Meat 
Company. The D M & H Cattle Company is a feedlot operation 
located at Eno, Colorado, which produces approximately 20,000 
head of fat cattle per year for slaughter by respondent Capitol. 
Respondents Dave Averch and Meyer Averch and their children 
own a two-thirds partnership interest in this firm, the remaining 
one-third interest being owned by a cousin and his children. The 
Imperial Meat Company conducts a meat processing or boning 
operation, and respondents Dave Averch and Meyer Averch are 
officers of and shareholders in such corporation. 


4. Respondent Fryer and Stillman, Inc., is a corporation or- 
ganized and existing under the laws of the State of Colorado, 
with its principal office and place of business at 5300 Franklin 
Street, Denver, Colorado. During 1957 and 1958, and until about 
November 1, 1959, this corporation was a packer, as that term 
is defined in the act, engaged in the business of slaughtering 
livestock and preparing, packing, selling, and distributing meat 
which, in the usual course of business, it shipped and trans- 
ported, or caused to be shipped and transported, from one State 
to another, and this respondent maintained a substantial trade in 
meat at all such times among and between the various States of 
the United States. During this period respondent F&S purchased 
livestock for slaughter at the stockyard and at various country 
points near or adjacent to the Denver area and it distributed the 
meat produced therefrom to markets in the eastern United 
States. On or about November 1, 1959, after the issuance of the 
complaint in this proceeding, respondent F&S leased its plant 
and equipment to United Fryer and Stillman, Inc., also a Colo- 
rado corporation, for a term of 10 years at an annual rental pay- 
able to respondent Fryer and Stillman, Inc. 


5. Respondents George Weisbart and Irvin Weisbart are indi- 
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viduals who are now and were at all times material herein the 
owners of a 50 percent interest in respondent Fryer and Still- 
man, Inc. During 1957 and continuing until June 1958 respondent 
George Weisbart was a director of respondent F&S and since 
that time respondent George Weisbart has been a vice-president 
of such corporation. Respondent Irvin Weisbart became treasurer 
of F&S in June 1958 and has held such office continuously since 
that time. Until about November 1, 1959, respondent George 
Weisbart was the head cattle buyer for respondent Fryer and 
Stillman, Inc. At all times material herein respondents George 
Weisbart and Irvin Weisbart were in charge of and did all the buy- 
ing of livestock for slaughter by respondent F&S and the pur- 
chase transactions and practices of such corporation, hereinafter 
described, were carried out by them or under their direction and 
supervision. At all such times each of these individual respond- 
ents was registered as a dealer to buy livestock for slaughter 
only by respondent Fryer and Stillman, Inc. 


6. Respondents George Weisbart and Irvin Weisbart are now 
and were at all times material herein partners in, and operators 
of, a feedlot located in Brush, Colorado, doing business as S. 
Weisbart and Company, producing from 50,000 to 75,000 fat 
cattle per year for slaughter. None of these cattle were sold to 
respondent Fryer and Stillman, Inc. Most of the steers produced 
by S. Weisbart and Company are sold to respondent Capitol. 


7. Respondents Sol Felsen, Al Cooper, and Morey M. Miller 
are now, and were at all times material herein, partners engaged 
in the business of buying and selling livestock on a commission 
basis under the name Farmers Livestock Commission Company 
and such respondents are now and were at all such times regis- 
tered under the act to buy and sell livestock on a commission 
basis at the stockyard. At all times material herein subsequent 
to August 1957 Dyke Sauter was employed as a salesman by 
Farmers and had an arrangement with it under which Sauter 
shared in the profits of the firm. 

8. As used herein, the term steers, unless qualified, refers to 
fat steers produced or bought for slaughter with the expecta- 
tion that, after slaughter, the carcasses will grade high good, 
choice, or better, and the term heifers, unless qualified, refers to fat 
heifers of similar quality. From August 1, 1957, through January 
31, 1958, hereinafter sometimes called the 6-month period, the 
nine major packers in the Denver area slaughtered approxi- 
mately 117,400 steers and 128,000 heifers, representing about 
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98 percent of the total steer and heifer slaughter by packers in 
the Denver area. During this period, over 81 percent of re- 
spondent Capitol’s operations and over 86 percent of respondent 
Fryer and Stillman, Inc.’s operations consisted of the slaughter 
of steers. Respondent Capitol was the largest slaughterer of 
steers during such period with approximately 70,000 head or 
59.6 percent of the total steers slaughtered, and respondent F&S 
was the second largest with approximately 26,800 head or 22.8 
percent of the total, for a combined percentage of 82.4 percent 
of the total slaughter of steers by all packers. Of the 70,000 
steers slaughtered by respondent Capitol during this period, such 
respondent obtained approximately 20,800 or 29.7 percent by 
purchase at the stockyard, and 49,200 or about 70.3 percent from 
the D M & H Cattle Company or by direct purchase from coun- 
try feeders, including S. Weisbart and Company. Of the 26,800 
steers slaughtered by respondent F&S during this period, the 
comparable figures were approximately 19,700 or about 70 per- 
cent by purchase at the stockyard, and 7,100 or about 30 percent 
by direct purchase from country feeders. 


9. During the 6-month period respondent Capitol purchased 
27,500 steers, or 39.3 percent of its total supply of steers for 
slaughter, from or through Farmers. During this period respond- 
ent Capitol’s purchases from or through nine other commission 
firms totaled 16,404 head, or 23.5 percent of its entire supply, 
and it purchased 26,048 head, or 37.2 percent of such supply 
direct from feeders without the services of any commission firm. 
The source of all steers slaughtered by Capitol during this period 
was as follows: 

STOCKYARD PURCHASES 


From Nine 
From Other Com- Total 
Respondent mission Stockyard Percent- 
Farmers Firms Purchases age 
7,284 13,463* 20,747 30 
DIRECT PURCHASES 
Through 
Through Two Other No Total 
Respondent Commission Commission Direct Percent- 
Farmers Firms Firm Purchases age 
20,216 2,941 26,048 49,205 70 
Total 27,500 16,404 26,048 69,952 100 
Percentage 39.3 23.5 87.2 100 


*Includes 44 head purchased from dealers, 
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10. The 20,747 steers which respondent Capitol purchased at 
the stockyard during the 6-month period represented 37.7 per- 
cent of all steers sold at the stockyard, and the 7,284 steers 
which it bought from respondent Farmers during this period 
represented 63 percent of all steers sold by Farmers at the stock- 
yard. Farmers’ stockyard sales during this period (11,550) 
represented 21 percent of all stockyard steer sales, and the 7,284 
head which it sold to Capitol accounted for 35 percent of Capi- 
tol’s total stockyard purchases. The 20,216 steers which respond- 
ent Capitol bought direct through Farmers during the 6-month 
period represented 87.3 percent of Capitol’s direct purchases 
through all commission firms. es 


11. Between October 1 and December 31, 1958, hereinafter 
sometimes called the 3-month period, Capitol’s purchases of steers 
at the stockyard totaled 16,037 head, which was 51 percent of all 
steers sold at the stockyard, and it bought from Farmers during 
this period 72.4 percent of all steers sold by Farmers at the 
stockyard. Farmers’ stockyard steer sales during this period 
represented 25.8 percent of all stockyard steer sales, and its sales 
to Capitol accounted for 36.6 percent of Capitol’s total stockyard 
steer purchases: 


12. During the calendar year 1958 Farmers sold direct for 
various country feeders a total of 42,038 steers and heifers, of 
which 41,327, or 98.3 percent, were sold to respondent Capitol. 
Of the 42,038 steers and heifers so sold by Farmers, about 5,000 
were heifers and the balance were steers. 


13. At all times material herein it was the practice of Meyer 
Averch, head steer buyer for Capitol, in purchasing livestock 
from Farmers at the stockyard, to “clean up” Farmers’ alleys 
by purchasing its entire supply. It was also the practice of re- 
spondent Meyer Averch not to purchase livestock from any com- 
mission firm if the “top loads” had been sold to other purchasers. 
At all such times it was the practice of respondent Miller, head 
steer salesman for Farmers, to hold or save consigned livestock 
for Capitol. It was also the practice of respondent Meyer Averch 
to confer with respondent Miller in the morning when the mar- 
ket opened or shortly before and inform respondent Miller of 
Capitol’s requirements that day. Respondent Meyer Averch 
would generally leave a firm bid with respondent Miller for live- 
stock offered by Farmers, which enabled respondent Miller to 
attempt to obtain a higher bid from other purchasers with the 
knowledge that if he were not successful the livestock could be 
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sold to Capitol at the price bid by Averch. Upon occasion, re- 
spondent Meyer Averch would “help out” respondent Miller by 
purchasing livestock from Farmers at higher prices where this 
was necessary in order to induce a particular shipper to consign 
his livestock to Farmers. Upon request Capitol informed respond- 
ent Miller of the grade and yield on livestock which Farmers 
had sold to Capitol. These practices improved Farmers’ bargain- 
ing position over that of other commission firms at the stockyard. 
Respondent Miller, when selling livestock to Capitol, completed 
such sales and caused such livestock to be weighed later in the 
day than other livestock sold at the stockyard. It was also the 
practice of respondent Miller to cause the price at which live- 
stock had been sold to Capitol to be omitted from the scale ticket 
by failing to inform the weighmaster of such price. This was 
contrary to the customary procedure pursuant to which the price 
of the livestock appears on the scale ticket. At the times materia] 
herein all purchases of cattle by respondent Capitol from S. 
Weisbart and Company and from Jack Boxer and Sons, a feeder 
at Brush, Colorado, were channeled through Farmers and it was 
the practice of Farmers to “run the mechanics” of all such pur- 
chases by Capitol. Farmers received a commission on all such 
transactions. During the calendar year 1958 Capitol purchased 
approximately 28,700 steers and heifers from these two feeders. 
During this calendar year Capitol purchased direct through 
Farmers a total of 42,000 head of fat cattle, which represented 
98.3 percent of all the direct sales of livestock by respondent 
Farmers. 


14. During at least 1958 respondent Capitol paid commissions 
to Farmers in connection with Capitol’s slaughter of steers and 
heifers from the D M & H Cattle Company feedlot. During Jan- 
uary, February, and March 1958 such commissions totaled 
$2,895.30. During the calendar year 1958 such commissions were 
paid to Farmers on 2,619 D M & H steers and heifers slaugh- 
tered by Capitol. All D M & H livestock slaughtered by Capitol 
went directly from the feedlot to the Capitol plant. Farmers per- 
formed no selling services in connection with these transactions 
and no such services were necessary. The D M & H Cattle Com- 
pany operates solely as a source of supply for Capitol. It buys 
feeder cattle and fattens them for slaughter by Capitol. A sub- 
stantial number of such feeder purchases are made for DM & H 
by Farmers, for which Farmers receives the usual buying com- 
mission. After the cattle have been fed, respondent Meyer Averch 
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determines when they are ready for slaughter, sorts and selects 
them at that time, and orders them into the Capitol plant. There 
is no price fixed at that time, but the price which D M & H is 
to receive is fixed after slaughter on the basis of the value which 
Capitol assigns to the dressed carcasses. After this value is 
determined, Capitol calculates the live price per hundredweight 
which D M & H is to receive and, if the cattle in question were 
originally purchased as feeders by Farmers, Capitol informs 
Farmers of this price and Farmers then renders an invoice to 
Capitol and an account of sale to D M & H, receives payment 
from Capitol, deducts its commission, and remits the balance to 
DM & H. Such commissions are paid by D M & H solely because 
of an agreement between the Averch respondents and Farmers 
that on all feeder cattle purchased by Farmers for D M & H, 
Farmers would receive not only the usual buying commission 
when the cattle were bought but also a selling commission when 
such cattle are subsequently slaughtered by Capitol. Farmers 
had no such agreement with any other packer. During 1958 the 
invoicing and billing for the D M & H livestock was not handled 
by any commission firm othér than Farmers. 


15. On or about January 7 and February 11, 1957, respond- 
ent Miller advanced sums in the amounts of $25,000 and $26,000, 
respectively, to the D M & H Cattle Company as an unsecured 
loan. This loan was to furnish funds for use in the construction 
of a meat processing plant for the Imperial Meat Company, and 
on August 27, 1957, $51,000 was deposited to the credit of Im- 
perial in the Guaranty Bank and Trust Company of Denver. This 
was the first deposit in this account in 1957. On or about No- 
vember 2, 1957, respondent Miller received a note in the amount 
of $51,000, with interest at six percent, naming him as payee, 
to evidence such loan. The only signatures on this note were 
those of respondents Dave Averch and Meyer Averch. On or 
about January 29, 1958, D M & H Cattle Company paid $1,496 
to respondent Miller as interest on the loan, and on January 7, 
1959, Imperial made an interest payment of $3,060 to respondent 
Miller. On April 2, 1959, Imperial repaid $25,000 on the principal 
to respondent Miller, leaving a balance owing of $26,000, and on 
January 6, 1960, Imperial made another interest payment of 
$2,580.85. On or about December 7, 1960, Imperial repaid the 
balance of $26,000 owing on the principal. Total interest paid on 
this loan was $7,137. Total interest owing, taking into account 
the partial repayment of principal on April 2, 1959, was about 
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$9,620. As of January 4, 1961, the balance of $2,483 owing on 
interest had not been paid to respondent Miller. 


16. Respondents Dave Averch and Meyer Averch are the vice- 
president and the secretary-treasurer, respectively, of the Imperial 
Meat Company, members of its Board of Directors, and the own- 
ers of 50 percent of its stock. Imperial processes meat which it 
buys from Capitol and others. It is located at 801 East 50th 
Avenue, Denver, on a parcel of land adjacent to and originally 
part of a larger tract on which the Capitol plant is located. At 
the time of the original loan referred to in Finding of Fact 15, 
the undivided tract was subject to a deed of trust to the Denver 
National Bank, but in October 1957 Capitol conveyed to |m- 
perial the parcel on which the Imperial plant was being con- 
structed. In November 1957 the Denver National Bank released 
this parcel from its deed of trust and in December 1957 the bank 
took a note in the amount of $100,000 and a new deed of trust 
covering this smaller parcel. This note was executed by M. H. 
Landers and Dave Averch for the Imperial Meat Company, and 
by M. H. Landers and Dave Averch and Meyer Averch person- 
ally. On March 3, 1959, the Imperial property was conveyed to 
the 801 Realty Corporation and on March 23, 1959, this corpora- 
tion by M. H. Landers, president, and Dave Averch, secretary, 
executed a new deed of trust to the Denver National Bank to 
secure indebtedness in the amount of $155,000 plus future ad- 
vances, and the bank released its prior deed of trust covering 
the $100,000 intebtedness. As of September 27, 1958, there was, 
in addition to the above items, an outstanding unsecured note by 
Imperial evidencing indebtedness to Capitol in the amount of 
$15,000. The annual report submitted by the Imperial Meat Com- 
pany to the Department of Agriculture for the year ending Sep- 
tember 27, 1958, showed that Imperial was insolvent. 


17. When respondent Miller made the loan described in Find- 
ing of Fact 15, he had no information with respect to Imperial’s 
assets, its financial condition, or its business prospects. He made 
no inquiries concerning the ownership of or encumbrances to the 
land which the Imperial plant was to occupy, nor did he ask for 
or receive any security for the loan beyond the note signed by 
respondents Dave Averch and Meyer Averch, as described above. 
Respondent Millier refused to produce this note for the record. 
Respondent Meyer Averch signed the note at Miller’s request 
and because he (Averch) was “a partner” in the Imperial ven- 
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ture. The Imperial plant was then under construction, and re 
spondent Miller had no knowledge with respect to Imperial’s 
business or its financial condition and he made no inquiries with 
respect to these matters. When respondents Dave Averch and 
Meyer Averch were originally questioned on March 11, 1959, in 
the course of the investigation, both of them told the investigator 
in response to direct questions that neither Capitol nor any of 
its officers or owners, or any other firm with which the Averchs 
were associated, or their officers or owners, including D M & H 
and Imperial, had received any loan from any commission firm 
or its officers or employees. On the same day, respondent Miller 
told investigators during a similar interview that he had made 
a loan to Imperial. The next day, March 12, 1959, respondent Dave 
Averch telephoned the Denver office of the Packers and Stock- 
yards Branch and stated that the Imperial Meat Company had 
received the loan in question. 


18. Prior to June 23, 1959, respondent Capitol purchased 
livestock at the stockyard from all commission firms, including 
the Denver Livestock Commission Company. Shortly prior to this 
date a dispute of difference of opinion arose between Neil Mc- 
Cullough, one of the owners of that firm, and respondent Capitol 
as a result of negotiations for the purchase and sale of certain 
steers. From June 23 until August 11, 1959, both inclusive, re- 
spondent Capitol did not purchase any livestock from the Den- 
ver Livestock Commission Company, or enter the alleys of that 
firm, or attempt to purchase or negotiate for the purchase of 
any livestock offered for sale by such firm, although it made such 
purchases from other commission firms. The Denver Livestock 
Commission Company had slaughter steers and other livestock 
for sale during this period, but when McCullough tried to ne- 
gotiate a sale to Don Murray, a buyer for Capitol, Murray said 
that he would like to purchase from McCullough but had been 
instructed not to buy any livestock from the Denver Livestock 
Commission Company. On Saturday, August 8, 1959, the Denver 
Livestock Commission Company addressed a letter to respondent 
Capitol as follows: 
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DENVER LIVE 
STOCK COMMISSION CO. 


Telephone KEystone 4 6345 
Union Stock Yards 


Denver 16, Colorado 
August 8, 1959 


Messrs. Dave and Meyer Averch 
Capitol Packing Company 

5000 Clarkson Street 

Denver 16, Colorado 


Dear Dave and Meyer: 


Almost seven weeks have elapsed since you last pur- 
chased cattle from us. You not only have stayed out of 
our steer alley but you also have avoided our heifer and 
cow salesmen. As I understand, your buyers have been 
instructed not to buy any cattle, of any kind, from us. 


I am greatly concerned over this situation. I think 
that you, too, should be. The boys in the P. & S. Y. 
office upstairs will soon learn of it, either through yards 
gossip or through their next audit of our “distribution 
of sales,” which is about due, and we all know that they 
won’t like it one bit. 


The happenings, or, rather, the lack of happenings, 
since June 22d, when you last made a buy from us, have 
demonstrated to you and to us that we can survive 
without one another. It would be, however, to your and 
our mutual benefit if we were to again do business. 
Toward this end, we extend to you fellows and to your 
buyers a cordial invitation to enter our alleys. You will 
be treated with courtesy and if you will try to buy our 
cattle in the same manner in which you endeavor to 
trade with other firms, you may be assured that every 
salesman of ours will put forth concerted, honest ef- 
fort to trade with you. 


I earnestly hope that you will give this matter 
prompt and serious consideration. 
Thank you very much—kindest regards. 


Sincerely, 
Max Engleson 
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On August 12, 1959, respondent Capitol resumed buying from 
the Denver Livestock Commission Company and continued such 
buying thereafter. 


19. Respondent Capitol is the chief competitor of respondent 
Fryer and Stillman, Inc., for the purchase of steers in the Den- 
ver area, and both packer respondents slaughter the same type 
of livestock. None of the steers produced by S. Weisbart and 
Company were sold to respondent F&S. During 1957, 1958, and 
1959 the majority of such steers were sold to respondent Capi- 
tol. During the calendar year 1958, S. Weisbart and Company 
sold 15,490 steers to respondent Capitol. During the 6-month 
period S. Weisbart and Company sold a total of 11,839 steers 
to Denver packers, of which 11,170 or about 95 percent were 
sold to respondent Capitol. These 11,170 steers constituted about 
16 percent of respondent Capitol’s total supply of steers for 
slaughter during this period. During the same period, respond- 
ent Capitol ordered 4,925 steers from D M & H feedlot into its 
plant for slaughter. These 4,925 steers constituted an additional 
7 percent of respondent Capitol’s total supply of slaughter steers 
during this period. During the 6-month period, respondent Capi- 
tol obtained about 70 per cent of its total supply of steers for 
slaughter from S. Weisbart and Company, the D M & H feedlot, 
and other direct purchases, and 30 percent of such supplies from 
commission firms at the stockyard, while respondent F&S ob- 
tained 70 percent at the stockyard and 30 percent by direct 
purchases from feeders other than S. Weisbart and Company. 


20. All steers purchased by respondent Capitol from S. Weis- 
bart and Company were delivered direct from the Weisbart 
feedlot to the Capitol plant. All such purchases were channeled 
through Farmers, that is, invoices were submitted to Capitol 
by Farmers and commissions on the sales were paid to Farmers 
by S. Weisbart and Company. During the 6-month period, such 
commissions totaled over $12,000. Such payments were made, 
in part, because of a long association between the Weisbart 
respondents and respondent Miller. S. Weisbart and Company 
also sold cattle direct to other packers during the above periods 
and such sales were made without the services of any commis- 
sion firm. Respondent Irvin Weisbart could not recall any in- 
stance in which S. Weisbart and Company had utilized the serv- 
ices of Farmers in connection with a direct sale by S. Weisbart 
and Company to any packer other than Capitol. 
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21. During the 6-month period, purchases of steers from com- 
mission. firms at the stockyard by respondents Capitol and F&S 
were approximately 20,800 and 19,700, respectively. Respondent 
Capitol made 65 percent of its total stockyard purchases during 
this period from Farmers Livestock Commission Company and 
Mann, Boyd and Mann Livestock Commission Company, while 
respondent Fryer and Stillman, Inc. made 29.8 percent of its 
total stockyard purchases from these two firms. Respondent F&S 
made 46.6 percent of its total stockyard purchases during this 
period from Producers Livestock Marketing Association and 
John Clay and Company, while Capitol made 28.9 percent of its 
total stockyard purchases from these two firms. 


22. During the 3-month period, purchases of steers from 
commission firms at the stockyard by respondents Capitol and 
Fryer and Stillman, Inc., were approximately 16,000 and 9,300, 
respectively. Respondent Capitol made 57.2 percent of its total 
stockyard purchases during this period from Farmers Livestock 
Commission Company and Producers Livestock Marketing As- 
sociation, while respondent F&S made 23 percent of its total 
stockyard purchases from these two firms. Respondent F&S 
made 37.8 percent of its total stockyard purchases during this 
period from the Denver Livestock Commission Company and 
John Clay and Company, while respondent Capitol purchased 
30.1 percent from these two firms. 


23. During the 6-month period, over 96 percent of all steers 
purchased at the stockyard by respondent Capitol and over 87 
percent of all steers purchased at the stockyard by respondent 
F&S were bought from Farmers Livestock Commission Com- 
pany, John Clay and Company, Denver Livestock Commission 
Company, Mann, Boyd and Mann Livestock Commission Com- 
pany, and Producers Livestock Marketing Association. On 38 
days within this period when both of the packer respondents 
purchased steers from one or more of such commission firms, 
their respective purchases were made entirely or substantially 
from different commission firms. On five days within this period, 
one of the packer respondents purchased steers from one or 
more of these commission firms and the other made no pur- 
chases at the stockyard. 

24. During the 6-month period and the 3-month period com- 


bined, there were 105 business days on which respondent Capitol 
or respondent Fryer and Stillman, Inc., or both, bought steers 
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at the stockyard from Farmers Livestock Commission Company. 
On 66 of such days, steers were bought from Farmers by one 
or the other of the packer respondents but not by both. These 
66 days consisted of 59 days when Capitol bought a total of 
6,858 steers from Farmers and F&S bought none, and 7 days 
when F&S bought a total of 542 steers from Farmers and Capi- 
tol bought none. On the remaining 39 of the 105 days, each of 
the packer respondents bought steers from Farmers, but on 26 
of such days the purchases of one were from 2 to 13 or more 
times as large as the purchases of the other. 


25. During the 6-month period and the 3-month period com- 
bined, there were 94 days when respondent Capitol or respond- 
ent Fryer and Stillman, Inc., or both, bought steers at the stock- 
yard from Mann, Boyd and Mann Livestock Commission Com- 
pany. On 61 of such days, steers were bought from Mann, Boyd 
and Mann by one or the other of the packer respondents but 
not by both. These 61 days consisted of 37 days when Capitol 
bought a total of 3,486 steers from this firm and F&S bought 
none, and 24 days when respondent F&S bought a total of 2,119 
steers from this firm and Capitol bought none. On the remaining 
33 of the 94 days, each of the packer respondents bought steers 
from Mann, Boyd and Mann, but on 23 of such days the pur- 
chases of one were from 2 to 16 or more times as large as the 
purchases of the other. 


26. During the 6-month period and the 3-month period 
combined, there were 101 days when respondent Capitol or 
respondent Fryer and Stillman, Inc., or both, bought steers at 
the stockyard from Producers Livestock Marketing Association. 
On 64 of such days, steers were bought from Producers by one 
or the other of the packer respondents but not by both. These 64 
days consisted of 28 days when Capitol bought a total of 2,407 
steers from this firm and F&S bought none, and 36 days when 
F&S bought a total of 2,966 steers from this firm and Capitol 
bought none. On the remaining 37 of the 101 days, each of the 
packer respondents bought steers from Producers, but on 20 of 
such days the purchases of one were from 2 to 12 or more times 
as large as the purchases of the other. 


"97. During the 6-month period and the 3-month period com- 
bined, there were 68 days when respondent Capitol or respond- 
ent Fryer and Stillman, Inc., or both, bought steers at the stock- 
yard from the Denver Livestock Commission Company. On 57 of 
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such days, steers were bought from this firm by one or the 
other of the packer respondents but not by both. These 57 days 
consisted of 20 days when Capitol bought a total of 1,593 steers 
from this firm and F&S bought none, and 37 days when F&S 
bought a total of 2,974 steers from this firm and Capitol bought 
none. On the remaining 11 of the 68 days, each of the packer 
respondents bought steers from this firm, but on 9 such days the 
purchases of one were from 2 to 6 times as large as the pur- 
chases of the other. 


28. During the 6-month period and the 3-month period com- 
bined, there were 98 days when respondent Capitol or respondent 
Fryer and Stillman, Inc., or both, bought steers at the stockyard 
from John Clay and Company. On 62 of such days, steers were 
bought from John Clay and Company by one or the other of the 
packer respondents but not by both. These 62 days consisted of 
33 days when Capitol bought a total of 3,430 steers from this 
firm and F&S bought none, and 29 days when F&S bought a 
total of 2,337 steers from Clay and Capitol bought none. On the 
remaining 36 of the 98 days, each of the packer respondents 
bought steers from this firm, but on 26 of such days the pur- 
chases of one were from 2 to 10 or more times as large as the 
purchases of the other. 


29. During 1957, 1958, and 1959 respondent Capitol engaged 
in the practice of purchasing livestock direct from feeders at 
country points at prices based upon adjusted weights. This prac- 
tice, known as “pencil shrink,” consists of deducting a percen- 
tage from the actual weight of the livestock at the feedlot and 
calculating the total purchase price on the basis of this adjusted 
weight. The percentage applied by Capitol was 4 percent in the 
great majority of cases and 5 percent in some cases. All the 
direct purchases by Capitol during the 6-month period were made 
in this manner. Over 84 percent of such purchases (41,165 out of 
49,205 head) were made from feedlots in the Denver marketing 
area, which includes the territory within a radius of approxi- 
mately 100 miles from Denver. 


30. Cattle consigned to the stockyard for sale generally ar- 
rive 10 to 15 hours prior to the time of sale. Upon arrival, they 
are placed in pens stocked with feed and water where they are 
permitted to take on what is known as a “normal stockyard fill.” 
They are offered for sale when the market opens at 8:30 or 9 
a.m. and are usually sold by 11 or 12 o’clock. Bids and offers 











668 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 651 


are on the basis of actual weight. After the cattle are sold, they 
are weighed on stockyard scales and the total actual weight de- 
termines the total purchase price. Cattle purchased in the Den- 
ver marketing area for direct shipment to the packer are gen- 
erally weighed between 7 and 8 a.m. at the feedlot or at a nearby 
scale before they have taken on any fill, and they are then trans- 
ported by truck to Denver. 


31. During 1957, 1958, and 1959 Capitol received in many 
instances from feeders from whom it made purchases at country 
points for direct shipment to its plant refunds of the cost of any 
animal or animals which were subsequently condemned, or which 
had died after delivery but before slaughter. During the 6-month 
period, Capitol charged back to and collected refunds from coun- 
try feedlot operators in the amount of approximately $22,300, 
and from February 1 through July 31, 1958, such refunds to- 
taled $5,900. Transactions at the stockyard, as distinguished from 
country purchases, are required to be on an “as is” basis, that 
is, they are at the buyer’s risk except where a sale is made “sub- 
ject” or “realization.” A subject or realization sale is one in 
which, at the time of sale, a particular animal, properly identi- 
fied, is bought subject to a suspected disease or other defect. 
There is no agreed price. If upon post-mortem inspection the ani- 
mal is found to have such disease or other defect, the seller 
receives payment on the basis of the return actually realized 
from the carcass. On all other stockyard sales, the price which 
the buyer bids reflects the risk of condemnation or other defects 
which he assumes. 


32. During the 6-month period, respondent Capitol collected 
from various feeders sums in the total amount of $28,681 desig- 
nated as yardage fees or charges on livestock purchased at 
country points and shipped directly to Capitol’s plant. Such live- 
stock was not handled at the stockyard and no stockyard services 
were performed with respect thereto. Respondent Capitol charged 
for and collected such sums pursuant to its regular practice dur- 
ing 1957, 1958, and 1959 of requiring all feeders at country points 
from whom it purchased for direct shipment to its plant to pay 
a fixed sum per head as yardage. 


33. On February 21, 1947, respondents Sol Felsen, Al Cooper, 
and Morey M. Miller, together with Harry Hoyt, were registered 
under the Packers and Stockyards Act as a market agency oper- 
ating at the stockyard as Farmers Livestock Commission Com- 


| ord: am | 


me OQ 0 Dn et TH corres 


meh TF ee et St heb DCU 


meso «a ~ 


— = et mT i 645 Oe eh hCUTDlUCU TCO * 


CAPITOL PACKING CO. et al. 669 
Cite as 22 A.D. 651 


pany. On that date, the registrants entered into a stipulation 
in which they admitted that they had engaged in certain illegal 
practices and agreed to discontinue such practices. This stipula- 
tion was executed on behalf of the partnership by respondent 
Sol Felsen. On September 14, 1954, the same four individuals 
were similarly registered and on that date they entered into a 
stipulation in which they admitted that they had engaged in vari- 
ous other illegal practices and agreed to cease and desist from 
continuing the same. This stipulation was signed by respondents 
Felsen, Miller, and Cooper, and by Harry Hoyt. 


CONCLUSIONS 
I 


The record discloses a very close business relationship between 
respondents Farmers and Capitol, that is, between the market 
agency which sells livestock at the stockyard and at country 
feedlots on a commission basis on behalf of farmer or shipper 
principals and the packer-purchaser of such livestock. A large 
part of the steers purchased by Capitol was obtained through 
Farmers and, conversely, a very substantial portion of the steers 
sold by Farmers on a commission basis was sold to Capitol. Com- 
plainant contends that this marketing picture plus other matters 
in the record indicate favoritism and preference between these 
respondents in violation of section 202(a) and (b) of the act (7 
U.S.C. 192(a) and (b)) by this packer respondent and section 
312(a) thereof (7 U.S.C. 213(a)) by the market agency re- 
spondent. These respondents deny that such is the case. 


Naturally, Capitol, being by far the largest slaughterer of steers 
in the Denver trade territory, would purchase steers from re- 
spondent Farmers, a market agency engaged in the business of 
selling this species of livestock. We believe, however, that the 
record shows more than the mere purchase and sale of livestock 
between a large buyer and seller. In fact, the extent of the deal- 
ings between these two respondents and the special and unusual 
arrangements between them lead to the conclusion that their 
relationship was different from that between Capitol and other 
market agencies and from that between Farmers and other 
packers and was not one that should be expected, and in fact 
required, from a fiduciary and the purchaser of his principals’ 
livestock. 


During the period August 1957 through January 1958, Capitol 
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Packing Company purchased 39.3 percent of its total supply of 
steers for slaughter from or through Farmers Livestock Com- 
mission Company. Capitol’s purchases of steers during this per- 
iod from nine other commission firms represented 23.5 percent 
of all steers purchased and Capitol acquired 37.2 percent of its 
supply direct from feeders without the services of any market 
agency. 

The intimate relationship between these two respondents is 
clearly shown by Farmers’ sales of livestock from country feed- 
lots direct to Capitol. During 1958, the market agency respondent 
purportedly sold: 42,038 head of livestock at country points, 98.3 
percent of which were sold to Capitol. Deducting the D M & H 
cattle from this total leaves 98.2 percent of Farmers’ direct sales 
during 1958 made to Capitol. Eliminating D M & H and S. Weis- 
bart and Company livestock from the cattle sold by Farmers at 
country points results in a total of 23,929 head of cattle, 23,218 
of which, or 97 percent, were sold to Capitol. These statistics 
indicate that on sales of country livestock Farmers was tanta- 
mount to a supply or procurement agency for Capitol. It chan- 
neled almost all the livestock it sold on a commission basis in the 
country to Capitol. Also, during the period August 1, 1957, 
through January 31, 1958, Capitol acquired 23,157 steers from 
country feeders through commission firms, 20,216 of which, or 
87.3 percent, were purchased through Farmers. We are unable 
on the basis of the record to isolate and deduct the D M & H 
steers from the total number of steers purchased by Capitol in 
the country through commission firms and from the steers so pur- 
chased by Capitol through Farmers. However, if the S. Weisbart 
and Company livestock is again eliminated from consideration, 
9,046 steers out of a total of 11,987 steers, or approximately 75.5 
percent, were purchased by Capitol through Farmers during the 
6-month period. The evidence demonstrates that Farmers almost 
completely relied upon Capitol as the “home” for its country live- 
stock and that Capitol, when it purchased steers in the country 
through commission firms, obtained the bulk of its requirements 
from Farmers. 


The market agency’s alleged sales of livestock to Capitol from 
the D M & H Cattle Company feedlot were treated separately 


1 For treatment of the alleged sales of D M & H and S. Weisbart and Company livestock 
by Farmers Livestock Commission Company to Capitol Packing Company see following por- 
tions of part I of these Conclusions, infra, 
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or partially eliminated in the statistical data set forth above due 
to the unique and questionable arrangement between the market 
agency and the packer with respect to such livestock. The D M 
& H Cattle Company is in reality a “subsidiary” of Capitol with 
all its livestock going to that packing company. (See Findings of 
Fact 3 and 14). Nevertheless, Farmers received a market agency 
selling commission on at least a portion of the D M & H livestock 
slaughtered by Capitol. This livestock was selected and ordered 
into the Capitol plant by Meyer Averch. After slaughter, when 
the value of the carcass beef was determined, Capitol notified 
Farmers of the price at which to bill Capitol for the animals and 
Farmers submitted bills to Capitol, received payment from Capi- 
tol, and paid D M & H Cattle Company. This was, in effect, the 
only service performed by Farmers in connection with these 
transactions. Farmers had no such arrangement with any other 
packer. 


Respondents sought to establish that the D M & H livestock 
was sold to Capitol and that Miller or some other representative 
of Farmers performed services in connection with such alleged 
sales. Obviously, however, there were no negotiated sales as the 
price of the live animals was not subject to negotiation but was 
fixed by Capitol itself, and this was done only after Capitol had 
determined the value of the salable meat produced. Respondent 
Miller admitted that no selling services were necessary under 
such circumstances. In addition, as all D M & H livestock went 
to Capitol Packing Company there could not be any negotiated sale 
of an individual load of livestock on a dress-out or yield basis 
either. The testimony of Morey Miller and Meyer Averch that 
Farmers helped Capitol sort and select the D M & H livestock 
for slaughter is controverted by the prior admission of respond- 
ent Meyer Averch. He stated during the investigation that Farm- 
ers did not sell the D M & H cattle, that he (Averch) “order[ed] 
them in to the plant when they [were] needed,” and that the 
commissions were paid to Farmers “because of the agreement we 
have with Farmers and for no other purpose.” Respondent Dave 
Averch, who did not testify, told the investigators that “Meyer 
sorts and selects the [D M & H] cattle.” Morey Miller, in his 
affidavit, describes the commissions which Farmers received on 
these transactions but says nothing about any services furnished. 
A former cattle buyer employee of Capitol Packing Company, 
Keith Lytle, who was apparently qualified to sort livestock, testi- 
fied that as an employee of Capitol he did a lot of work at the 
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D M & H feedlot. It is not thought, however, that Miller’s serv- 
ices were required or utilized even as to sorting D M & H live- 
stock in view of the number of skilled and qualified livestock 
personnel who worked at the feedlot. If Miller did some sorting 
of livestock at the D M & H feedlot, the commission received by 
Farmers did not represent compensation for such services. 


The only reason shown by tthe record as to why Farmers re- 
ceived a selling commission with respect to the D M & H live- 
stock is, as indicated by the statement contained in Meyer 
Averch’s affidavit, that Miller or Farmers bought stocker and 
feeder livestock for D M & H Cattle Company for which the 
market agency received a buying commission and then, in addi- 
tion, such commission firm received a selling commission when 
the livestock was slaughtered although Farmers did not perform 
selling services with respect thereto. Farmers had no such ar- 
rangement with any other packer and Capitol and D M & M Cattle 
Company had no such arrangement with any other market agency. 
At the hearing Meyer Averch asserted upon cross-examination that 
Capitol used the services of commission firms other than Farmers 
in purchasing livestock from the D M & H Cattle Company and 
named the Mann,-Boyd, and Mann Livestock Commission Company 
as one of the firms so used. However, a subsequent check of the 
records of all commission firms other than Farmers showed that 
there were no sales of D M & H cattle to Capitol through any firms 
other than Farmers during the calendar year 1958. 


A relationship similar to that disclosed between Farmers and 
Capitol in connection with country livestock is present with re- 
spect to the packer’s purchases of steers at the stockyard. During 
the period August 1, 1957, through January 31, 1958, Capitol 
bought 63.1 percent of the steers sold by Farmers at the stock- 
yard and 72.4 percent of such steers during the 3-month period 
October, November, and December 1958. In addition, Capitol pur- 
chased more steers from Farmers at the stockyard during these 
periods than from any other market agency at the stockyard al- 
though Farmers’ sales represented only 21 and 25.8 percent, re- 
spectively, of total stockyard steer sales during these two periods. 
In fact, Farmers’ sales to Capitol during these periods repre- 
sented 35 and 36.6 percent, respectively, of Capitol’s total stock- 
yard steer purchases. During these two periods Capitol purchased 
37.7 and 51 percent, respectively, of all steers sold at the stock- 
yard. 


Of equal or perhaps greater significance, however, than the 
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data with respect to Capitol’s purchases at the stockyard, is the 
manner or method of trading between this packer and Farmers. 
Capitol was undoubtely a favored customer in the market agen- 
cy’s alleys. This clearly was the impression of one of the market 
agency’s employees. Conversely, Farmers received favored treat- 
ment from Capitol. It appears that Meyer Averch, vice-president 
and chief steer buyer for Capitol Packing Company, would go by 
the Farmers alley just prior to or at the opening of the market 
and give Morey Miller, a partner in and steer salesman for 
Farmers Livestock Commission Company, an “inkling” as to 
what he would do that day on the market. There is also some 
indication in the record that it was usual for Capitol to purchase 
livestock from Farmers and have such livestock weighed later in 
the morning than other livestock sold at the stockyard. We can 
only assume from this that Capitol would benefit from a greater 
shrinkage in weight as a result of the later weighing. Evidently, 
Meyer Averch would inform Miller of his needs before the mar- 
ket opened, proceed to other commission firm alleys where he 
might make some purchases and then return later in the morn- 
ing to Farmers’ alleys where he purchased livestock in relatively 
rapid fashion. It is interesting to note in this regard that an 
employee of Farmers stated that Miller saved and held livestock 
for Capitol Packing Company. This would appear to be necessary 
in view of the great number of animals sold by Farmers to Cap- 
itol at the stockyard and Meyer Averch’s practice of trading on 
livestock in Farmers’ alleys later in the day. 


In addition, Meyer Averch would “clean up” the market agen- 
cy’s alleys, that is, buy all the livestock therein without cutting 
out certain loads or animals and, on the other side of the coin, 
Miller would not sell off the top loads separately on their indi- 
vidual merit but would enable Capitol to buy the various loads 
of livestock in a group. Furthermore, Miller admitted that “Meyer 
will, at times, help me out when I have to get a little more on a 
shipper’s cattle in order to get them to come in here.” Moreover, 
Meyer Averch’s bids on livestock would stand, enabling Miller to 
attempt to obtain a higher price with the knowledge that he had 
a “home” for the livestock at a fixed price. Also, it is apparently 
customary, although not required, for the market agency to re- 
port the sales price of steers to the weighmaster at the time of 
weighing for its inclusion on the scale ticket or for the market 
agency itself to include this information thereon. Farmers did 
not do so with respect to steers sold to Capitol although it fol- 








674 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 651 


lowed this custom as to steers sold to other customers as did 
the other market agencies at the stockyard. The significant fact 
with respect to such omission is the unique treatment accorded 
the packer-purchaser and not the importance or unimportance 
of the information omitted from the scale tickets. 


In addition, the $51,000 loan which Morey Miller made to the 
Averch respondents, D M & H Cattle Company or the Imperial 
Meat Company is further evidence of the unique relationship 
between the market agency respondent and Capitol Packing 
Company. The details of the loan are set forth in the Findings 
of Fact and need not be restated here. Miller, the steer salesman 
for and one of the three partners in Farmers Livestock Com- 
mission Company, advanced a substantial sum of money to Dave 
and Meyer Averch, the D M & H Cattle Company or the Im- 
perial Meat Company. Apparently this money was utilized for 
the construction of a meat processing plant for a corporation in 
which the Averchs were principal officers and shareholders with- 
out any security other than their personal note and without any 
inquiry by Miller as to the prospects of the new venture or its 
financial condition. This loan ran for a period of approximately 
four years with no repayment of the principal until after the 
Averch respondents were aware of the investigation with respect 
thereto. Further, it does not appear that the total amount of in- 
terest called for by the note has been paid. 


We can only surmise from the record herein, that is, from the 
evasions and contradictions of the persons connected with the 
loan and the note, that the officers of Capitol and the partners 
of Farmers were aware or were of the opinion that such loan 
was improper. Also we believe the record indicates that the 
$51,000 loan was, in reality, made to the Averch respondents by 
Miller in the furtherance of his business relationship with such 
respondents as alleged in the complaint. Without attempting to 
determine the exact details of the loan, as such determination is 
unnecessary for this decision, it is clear that even if the loan is 
considered as having been made to Imperial the loan was secured 
basically by the personal credit of Meyer and Dave Averch for 
the benefit of a business enterprise in which they were substan- 
tially interested as officers and stockholders. 


We are now faced with determining whether the relationship 
and marketing picture set forth above between Capitol Packing 
Company and Farmers Livestock Commission Company, is viola- 
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tive of the act. The Packers and Stockyards Act, 1921, as 
amended,” provides, in part, as follows: 


Sec. 202. It shall be unlawful with respect to livestock, 
meats, meat food products, livestock products in unmanu- 
factured form, poultry or poultry products, for any packer 
to: 


(a) Engage in or use any unfair, unjustly discrimina- 
tory, or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreason- 
able preference or advantage to any particular person or 
locality in any respect whatsoever, or subject, in commerce, 
any particular person or locality to any undue or unrea- 
sonable prejudice or disadvantage in any respect whatso- 
ever.... 


It is patent from the recital of the dealings between the 
market agency respondent and Capitol set forth in the Find- 
ings of Fact and described above that Capitol made or gave 
the respondent commission firm preference or advantage over 
other commission firms in its acquisition of livestock. The con- 
verse is also true. Such conclusion, that is, preference or advan- 
tage by Capitol to Farmers, is based, for example, upon the 
volume of dealing through Farmers as compared with other com- 
mission firms, the payment of “selling” commissions on D M & H 
livestock when no selling services were performed, informing 
farmers of its requirements on the stockyard before the market 
opened, “cleaning up” Farmers’ alleys and giving Farmers more 
for livestock in order to induce the producer thereof to ship live- 
stock to Farmers for sale on a commission basis. The record does 
not establish that other commission firms could not supply Capi- 
lot’s requirements for livestock. In fact, it is clear therefrom that 
they could. 


A more difficult question is presented as to whether such ad- 
vantages and preferences were “undue” or “unreasonable.” This 
issue can only be resolved in the context of the position of the 
parties in their dealings with each other. Farmers Livestock 
Commission Company, a market agency or commission firm, 
operates in a fiduciary capacity on behalf of shipper or farmer 


2The act was last amended September 2, 1958 (72 Stat. 1749). Section 202 of the act (7 
U.S.C. 192) was changed by this amendment in a manner net pertinent to our decision herein. 
Section 202 is set forth in its amended form. 
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principals and is held, at the least, to the degree of care, trust, 
and loyalty generally required of an agent in such relationship. 
See, e.g., Mechem, Outlines of the Law of Agency, § 500 (4th ed. 
1952) ; 35 C.J.S. Factors § 21. Capitol, of course, in its dealings 
with Farmers was the packer-purchaser of the livestock of the 
commission firm’s principals and its interest, of necessity, was 
adverse to or conflicting with that of the principals. Viewed in 
this light, we conclude that the preferences or advantages to 
Farmers established herein were undue or unreasonable in viola- 
tion of section 202(b) of the act and constituted an unfair and 
unjustly discriminatory practice in violation of section 202 (a) 
thereof by respondent Capitol. In re Swift & Company, 20 A.D. 
1120, 1140-41 (1961), affirmed on this issue, Swift & Company V. 
United States, 308 F.2d 849 (7th Cir. 1962). Cf. In re Wilson & 
Company, Inc., and Davidson Meat Company, 19 A.D. 315, 333 
(1960) aff'd, Wilson & Company v. Benson, 286 F.2d 891 (7th 
Cir. 1961) ; In re Swift & Company, 21 A.D. 332, 345-46 (1962), 
aff'd, 7th Cir. April 22, 1963. As was stated in the first Swift 
case, “Commission firms and their salesmen operate in a repre- 
sentative and fiduciary capacity in selling consigned livestock. 
The ‘private treaty’ system of selling, that is, the choice of buy- 
ers upon the salesman’s judgment as to the buyer who will pay 
top prices rather than by open competitive bidding, leaves much 
to the honesty and discretion of the commission man.’ The con- 
signor’s fate as to what he gets for his livestock is in the sales- 
man’s hands.” In re Swift & Company, supra, at p. 1141. This 
is especially true with respect to the sale of livestock on a com- 
mission basis at the stockyard but also applies to country sales 
by a market agency for and on behalf of a principal. 


The quantity of Capitol’s supply of livestock acquired through 
Farmers and the fact that Farmers’ sales to Capitol represented 
practically all its country livestock sales and the bulk of its stock- 
yard sales almost leads to the conclusion that Farmers was a 
“captive” commission company or supply agency for Capitol and 
to some extent the record so indicates. The disposition of the 
livestock sold on a commission basis by Farmers, favored treat- 
ment to Capitol in stockyard transactions and Miller’s loan to 


“Section 201.61(a) of the regulations issued pursuant to the act (9 CFR 201.61(a) pro 
vides, in part, that a market agency registered to sell livestock on commission shall not ‘enter 
into any agreement, relationship or association with dealers or other buyers which might have 
a tendency to lessen the loyalty of the market agency to its consignors or impair the quality 
of the market agency’s selling services.’ [Emphasis supplied. ]”’ 
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the Averchs do not demonstrate the independence from a packer- 
purchaser required of a fiduciary market agency. In any event, 
there is here a potential, at least, if not actual, breach of 
fiduciary duty to the commission firm’s principals resulting from 
the interdependence of the packer and the market agency. “It is 
apparent that there is a conflict-of-interest situation detrimental 
to the interests of consignors and conducive to the favoring of 
respondent [Capitol] over other buyers of livestock from the 
market agency.” In re Swift & Company, supra, at p. 1141. This 
unhealthy and dangerous situation is accentuated by the fact 
that Capitol is by far the dominant steer buyer in the Denver 
area. 


We are not hereby saying that Capitol Packing Company must 
purchase or obtain an equal portion of its supply from each com- 
mission company on the Denver market. We merely hold that 
such packer, under the circumstances set forth in the record, 
may not channel its business through a single market agency 
to the extent demonstrated herein. In other words, because of the 
fiduciary position of the commission firm and the antagonistic 
relationship between the packer-purchaser and the market agen- 
cy’s principals, the preferences and advantages extended to 
Farmers by Capitol are undue and unreasonable especially in the 
absence of any valid reason or necessity for such preference or 
concentration of buying through Farmers.® 


Farmers Livestock Commission Company or, rather, the part- 
ners therein are also charged with violating the act by reason 
of the commission firm’s relationship with Capitol and some of 
the marketing practices engaged in by Farmers in connection 
with its dealings with this packer respondent. Section 312(a) 
of the act (7 U.S.C. 213(a)), like section 202(a) thereof with 
respect to packers, makes it unlawful for any market agency 
“to engage in or use any unfair, unjustly discriminatory, or de- 
ceptive practice or device” in connection with the marketing or 
selling of livestock, and the giving of undue or unreasonable 
preferences or advantages by a market agency to a packer would, 


3? We recognize that generally a person engaged in business may exercise his independent 
discretion in selecting those with whom he will deal, and may buy from or sell to anyone 
or refuse to buy from or sell to anyone for good cause or for no cause whatsoever. McElhenney 
Co., Inc. v. Western Auto Supply Company, 269 F. 2d 332, 337 (4th Cir. 1959); The Flintkote 
Company v. Lysfjord, 246 F. 2d 368, 376 (9th Cir. 1957), cert. denied, 855 U.S. 835 (1957). 
This right is not absolute, however, and may not be exercised in the circumstances set forth 
herein. Cf. Lorain Journal Co. v. United States, 842 U.S. 148, 155 (1951); Paramount Film 
Distributing Corporation v. Village Theatre, Inc., 228 F.2d 721, 725-26 (10th Cir. 19565). 
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logically at least, require a finding of violation thereof. How- 
ever, prior to the September 2, 1958, amendment of the act (72 
Stat. 1749), the reach of section 312(a) was confined to unfair, 
etc., practices or devices in connection with the marketing of 
livestock at a stockyard posted under the act. By such amend- 
ment, the scope thereof was broadened to encompass such prac- 
tices occurring in commerce.* A serious question arises, there- 
fore, as to whether we may consider Farmers’ country transac- 
tions with Capitol prior to September 2, 1958, in connection with 
the commission firm’s alleged violation of the act by reason of 
undue preferences to Capitol Packing Company. This difficulty 
is compounded by the fact that the marketing data supplied by 
complainant with respect to direct sales are not sufficiently de- 
tailed or divided so as to enable us to consider separately the 
country dealings of the commission firm and the packer after 
the pertinent amendment. We need not meet this issue, however, 
as the favored treatment accorded to Capitol by Miller in stock- 
yard transactions (see Findings of Fact 10, 11, and 18) is suf- 
ficient, under the circumstances, to require the conclusion that 
respondent market agency® vidlated section 312(a) of the act 
and section 201.61 of the regulations issued thereunder (9 CFR 
201.61) before and after September 2, 1958. Farmers Livestock 
Commission Company engaged in an unfair and unjustly dis- 
criminatory practice by reason of the undue and unreasonable 
preferences and advantages given to Capitol in connection with 
the marketing and selling on a commission basis of livestock in 
commerce at the stockyard. In addition we find a violation of 
section 201.58 of the regulations issued pursuant to the act (9 
CFR 201.58) and section 312(a) of the act by Farmers by virtue 
of the commission firm’s practice of failing or refusing to sell its 
top loads of livestock separately on their merits. 


Too, we have found, as indicated above, that Farmers received 


“Section $12(a) of the act, with the law omitted by the September 2, 1958, amendment 
enclosed in brackets, reads as follows: 

“Sec. 812. (a) It shall be unlawful for any stockyard owner, market agency, or dealer 
to engage in or use any unfair, unjustly discriminatory, or deceptive practice or device 
in connection with the receiving, marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, weighing or handling, in com- 
merce [at a stockyard] of livestock.” 
® Section 403 of the act reads as follows: 

“Sec. 403. When construing and enforcing the provisions of this Act, the act, omission, 
or failure of any agent, officer, or other person acting for or employed by any packer, 
stockyard owner, market agency, or dealer, within the scope of his employment or office, 
shall in every case also be deemed the act, omission, or failure of such packer, stockyard 
owner, market agency, or dealer, as well as that of such agent, officer, or other person.” 
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a selling commission in connection with D M & H livestock 
slaughtered by Capitol although Farmers rendered no selling 
services with respect thereto. Such practice in and of itself by 
a market agency may violate section 312(a) of the act. See, e.g., 
In re Nashville Livestock Commission Corporation, 17 A.D. 626, 
632-33 (1958); In re Roy Hyatt and A. E. Ward, d/b/a Hyatt 
and Ward Livestock Commission Company, 17 A.D. 1122, 1131 
(1958), aff'd, 276 F. 2d 308 (10th Cir. 1960). But, here also, the 
record does not clearly demonstrate that such commissions were 
paid to Farmers subsequent to the September 2, 1958, amend- 
ment in connection with these country transactions. While com- 
plainant’s exhibit 23 indicates that Farmers Livestock Commis- 
sion Company allegedly sold in the country 2,619 head of D M 
& H steers and heifers to Capitol Packing Company during 
1958, complainant’s exhibit 25 shows that commissions totaling 
$2,895.30 were paid to Farmers on 2,619 head of D M & H steers 
and heifers during the period January 6 through March 12, 
1958. Apparently the alleged sales to Capitol occurred during 
the first three months of 1958 and prior to the time when the 
act was amended to confer jurisdiction over Farmers with re- 
spect to the isolated practice of receiving a selling commission 
on country transactions in the absence of selling services. While 
complainant’s exhibit 24 demonstrates that Farmers purchased 
11,062 head of feeder steers and heifers for D M & H Cattle 
Company during the period March 13, 1958, through March 6, 
1959, and the record indicates that such commission firm re- 
ceived a “selling” commission on D M & H livestock slaughtered 
by Capitol which had been acquired by D M & H through Farm- 
ers, we do not find a violation of section 312(a) of the act by 
reason of exhibit 24 in view of the jurisdictional question, lack of 
evidence as to when the 11,062 steers and heifers were slaugh- 
tered by Capitol, and complainant’s failure clearly to establish 
actual payment to Farmers of such commissions on this livestock 
subsequent to September 2, 1958. 


The complaint charges a similar violation of the act by re- 
spondent Farmers with respect to the steers of the S. Weisbart 
and Company sold to Capitol through Farmers, that is, the ac- 
ceptance of selling commissions by Farmers without performing 
selling services in connection with the Weisbart livestock. Aside 
from the question of jurisdiction, our impression of the record 
leads us to believe that complainant has failed to sustain the 
burden of proof in this regard. It appears that respondent Morey 
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Miller first brought Meyer Averch to the Weisbart feedlot and 
that Farmers was involved in the subsequent sales of Weisbart 
steers to Capitol partially as a matter of custom and courtesy. 
But, the record indicates that Morey Miller accompanied Meyer 
Averch to, and was present at, the Weisbart feedlot during the 
trading sessions on the livestock involved. While most of the 
dealing was apparently done between the feedlot operator and 
Meyer Averch directly, Morey Miller did participate in the trad- 
ing on the Weisbart livestock, at least when the principals could 
not get together on price. While the traditional services of a 
commission firm or factor were not fully performed in the trans- 
actions between Capitol and the Weisbarts, we cannot say that 
Morey Miller, that is, Farmers Livestock Commission Company, 
did not perform some selling services on behalf of S. Weisbart 
and Company and, therefore, we think the complaint should be 
dismissed as to this charge. The statement of Felsen, a partner 
in Farmers Livestock Commission Company, relied upon by com- 
plainant, is not inconsistent with this conclusion and is at most 
the view of the transactions involved by the partner in respond- 
ent Farmers who was primarily concerned with the paper or 
office work. 


Meyer Averch, a registered packer-buyer and dealer subject 
to section 312(a) of the act was the head steer buyer for Capitol 
at the stockyard and the agency or means through which Capitol 
there extended undue and unreasonable preference and advan- 
tage to Farmers, as set forth above. Consequently, Meyer Averch 
violated such section by reason thereof. However, Meyer Averch 
did not breach section 201.69 of the regulations issued pursuant 
to the act because he informed Morey Miller prior to or at the 
time the market opened of his requirements for the day, as al- 
lged to complainant. This regulation, prior to and also after its 
amendment effective May 24, 1959 (24 F.R. 3183) ,° related solely 
to furnishing information concerning proposed buying operations 
for stated purposes to buyers similarly engaged in buying live- 


® Section 201.69 of the regulations issued pursuant to the act, as amended effective May 
24, 1959, reads as follows:: 

“§ 201.69. FURNISHING INFORMATION TO COMPETITOR BUYERS. No packer, 
dealer, or market agency, in connection with transactions subject to the provisions of the 
act, shall, in person, or through employed buyers, for the purpose of restricting or limit- 
ing competition, manipulating livestock prices, or controlling the movement of livestock, 
prior to, or during the conduct of, his buying operations: (a) Furnish competitor packers, 
dealers, market agencies, or their buyers or representatives, similarly engaged in buying 
livestock, with information concerning his proposel buying operations, such as 
the species, classes, volume of livestock to be purchased, or prices to be paid; or (b) 
furnish any other buying information to competitor buyers.” 
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stock and not to the furnishing of such information to a repre- 
sentative of the seller or sellers thereof. 


Respondents Capitol Packing Company and Farmers Livestock 
Commission Company are each charged, in connection with ac- 
tivities at the stockyard, with an additional violation of the act 
which is not directly associated with the charges of preferences 
and favoritism between them. Farmers is charged with violating 
section 312(a) of the act by “ordering in” livestock for sale and 
delivery to packer buyers. This practice was described as fol- 
lows in the complaint: “Pursuant to offers made by such buyers 
to pay a stated price for a specified type and quality of livestock 
from a specified feeder whose livestock the buyer had previously 
purchased through respondent Farmers, the said respondent 
notified the particular feeder and made the necessary arrange- 
ments. Such arrangements committed the feeder to sell at the 
price offered, with an option in favor of the packer to refuse to 
purchase if the livestock were not, in the opinion of the packer, 
of the desired quality. Such livestock were thereupon shipped 
into the stockyard, yarded in the usual manner, and included in 
market receipts quotations, but were available for purchase only 
by the packer at whose request they had been ‘ordered in’ unless 
rejected by him.” : 

The record herein, however, does not demonstrate with cer- 
tainty how the practice of “ordering in” operates. Such practice 
is not clearly established to be as stated in the complaint. No one 
specific transaction involving this practice was introduced into 
evidence and set forth in detail. From the record, we get the 
impression that the manner or mechanics of “ordering in” is not 
uniform at the stockyard or even within the respondent commis- 
sion firm. While it seems that reserving livestock for a particular 
packer and not offering it for sale generally would constitute a 
violation of section 312(a) we refrain from considering the val- 
idty of this marketing practice until there is presented a clear 
and definite description thereof. 


Respondents Capitol Packing Company and Meyer and Dave 
Averch are charged with violating the act by “drydocking” the 
Denver Livestock Commission Company at the stockyard, that is, 
refusing to deal with this market agency, during the period June 
23 through August 11, 1959, or a period of seven weeks. The 
record discloses that a dispute arose between the buyer for Capi- 
tol and Neil McCullough, a steer salesman for, and partner in, 
this commission firm, with respect to McCullough’s selling prac- 
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tices. While respondent Capitol contends that its buyers at- 
tempted to purchase steers from the Denver Livestock Commission 
Company during the 7-week period involved but were unable to 
do so because the commission firm’s prices were noncompetitive 
and because McCullough consistently “sold out” to other packers 
for prices which were from 10 to 25 cents per hundredweight 
higher than the prices which Capitol had previously bid for the 
livestock, the record does not support such contention. A former 
buyer for Capitol testified that no attempt was made to purchase 
livestock from Denver Livestock during the period. Neil McCul- 
lough similarly testified. He further stated that when he tried 
to negotiate during this period with Don Murray, a Capitol 
buyer, Murray told him that he had been instructed not to buy 
any livestock from the Denver Livestock Commission Company. 
Cf. In re Milton Silver, d/b/a Chambersburg Livestock Sales, 21 
A.D. 1488 (1962). Don Murray was employed as a buyer for 
Capitol at the time of the hearing but was not called to refute 
this statement attributed to him by McCullough. In addition, it 
is difficult to believe that Capitol attempted without success to 
buy a single head of livestock from Denver Livestock Commis- 
sion Company for a period of 36 consecutive business days des- 
pite the fact that it was able to purchase substantial quanties 
from this firm immediately before and after the 7-week period. 
Moreover, the hearing examiner who was in the position to ob- 
serve the demeanor of Meyer and Albert Stein, his son-in-law 
and a buyer for Capitol, placed little or no credence in their de- 
nials of “drydocking.” See e.g., Great Western Food Distributors 
v. Bramnan, 201 F. 2d 476, 479 (7th Cir. 1953), cert. denied, 345 
U.S. 997 (1953) ; Ohio Associated Tel. Co. v. National Labor Re- 
lations Boards, 192 F.2d 664, 668 (6th Cir. 1951); In re Harry 
Lee Sparks and Rex Wanda Sparks, 19 A.D. 709 (1960), aff’d, 
D.C. Cir. May 2, 1961; In re Daniel J. Shelley, John M. Rowley, 
and Sam H. LaMantia, 22 A.D. 8 (1963). We conclude that Capitol 
Packing Company and its employees deliberately refrained from 
attempting to purchase livestock from the Denver Livestock Com- 
mission Company during the 7-week period. 


As indicated above, section 202(b) of the act prohibits a packer 
regulated thereunder from subjecting “. . . any particular person 
... to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever” and section 312(a) thereof makes it 
unlawful for a dealer to “engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in commerce.” 
[Emphases supplied.] Group boycotts or concerted refusals to 
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deal would, we believe, run afoul of the act. Cf. Kiefer-Stewart 
Co. v. Seagram & Sons, 340 U.S. 211 (1951); Associated Press 
v. United States, 326 U.S. 1 (1945). In addition, a boycott by a 
single packer for monopolistic purposes or market control would 
also violate the act. See, e.g., Lorain Journal Co. v. United 
States, 342 U.S. 148, 155 (1951); Paramount Film Distributing 
Corporation Vv. Village Theatre, Inc., 228 F.2d 721, 725-26 (10th 
Cir. 1955). In the absence of such group activity or monopolistic 
purpose, however, it would be necessary, it seems to us, to consider 
the merits of the controvery between the packer and the com- 
mission firm in order to determine whether the packer’s refusal 
to deal resulted in “undue” or “unreasonable” prejudice or dis- 
advantage or constituted an “unfair” or “unjustly” discrimina- 
tory practice by the Averchs. Complainant has not made such 
consideration possible and the complaint should be dismissed as 
to this charge. Moreover, the amended complaint alleges that 
Capitol’s refusal to purchase was without reasonable cause. The 
amended complaint itself would seem to require a consideration 
of the merits of the controversy between Capitol Packing Com- 
pany and Denver Livestock Commission Company. 


II 


Complainant contends that the packer respgndents, that is, 
Capitol Packing Company and Fryer and Stillman, Inc., violated 
section 202(c) of the act (7 U.S.C. 192(c)* by reason of Capi- 
tol’s purchases of livestock from S. Weisbart and Company. Dur- 
ing the 6-month period August 1957 through January 1958, S. 
Weisbart and Company sold 11,170 steers to Capitol, or about 
one-sixth of Capitol’s total steer supply. This volume of steers 
represented 95 percent of all steers sold to Denver packers by 
this feedlot firm. S. Weisbart and Company is a partnership com- 
posed of respondents George and Irving Weisbart, who are also the 
vice-president and treasurer, respectively, of respondent Fryer 
and Stillman, Inc., and the holders of a total of 50 percent of 
its capital stock. In other words, two of the principal officers of 
F&S and the owners of a one-half interest in that corporation 
furnished its chief competitor with a substantial portion of the 
competitor’s supply of steers for slaughter. 


T Section 202(c) of the act provides as follows: 

“Sec. 202. It shall be unlawful . . . for any packer to... 

“*(c) Sell or otherwise transfer to or for any other packer, or buy or otherwise receive 
from or for any other packer, any article for the purpose or with the effect of apportion- 
ing the supply in commerce between any such packers, if such apportionment has the 
tendency or effect of restraining commerce or of creating a monopoly in commerce, , .” 
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The Weisbart respondents contend that they acquired their 50- 
percent interest in Fryer and Stillman, Inc., because the packing 
company owed them a substantial sum of money for livestock pur- 
chased for which it could not pay and that they do not sell the 
S. Weisbart and Company steers to F&S in order to avoid any 
possible criticism of a conflict of interest due to the fact that 
they are the sole owners of the feedlot but own only a one-half 
interest in Fryer and Stillman, Inc. The Weisbarts allege that 
under these circumstances they had to sell large quantities of 
steers to Capitol, the largest purchaser of such species of live- 
stock in the area. 


We agree with complainant that the sale of 11,170 steers by 
the Weisbarts to Capitol, under the circumstances, is unusual 
and should cause concern to the complainant. We do not believe, 
however, that the record establishes a violation of section 202 (c) 
of the act by reason thereof. Assuming, without deciding, that 
the sales between Capitol Packing Company and S. Weisbart and 
Company were purchases and sales between packers,’ as con- 
tended by complainant, and that such sale or transfer of steers was 
“for the purpose or with the effect of apportioning the supply in 
commerce” between Capitol and F&S, it would still be necessary 
as a condition precedent to a finding of violation of such section 
to demonstrate that “such apportionment has the tendency or 
effect of restraining commerce or of creating a monopoly in com- 
merce.” 


In this regard, complainant argues, ‘These sales filled Capitol’s 
needs for 11,170 steers. In the absence thereof, Capitol would 
have found it necessary to enter the market and compete for 
their purchase with Fryer and others. The sales, therefore, elim- 
inated Capitol as a competitor in the market to the extent of 
11,170 steers and, to that extent, these transactions restrained 
competition. That which restrains competition restrains com- 
merce.” [Emphasis supplied.] It appears that complainant would 
at one place in its argument ignore the separate legal existence 
of S. Weisbart and Company or Fryer and Stillman, Inc., or 
both, and then elsewhere therein would rely upon such separate 
existence to claim avoidance or restraint in connection with com- 
petition for the purchase of the Weisbart steers. It seems to us 
that if the steers sold to Capitol by the Weisbarts are to be re- 
garded as sold by F&S this position must be consistently main- 


* But cf., eg., Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651 (1st Cir. 1942). 
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tained in ascertaining whether there is a violation of section 
202(c) by reason thereof. 


We think that a greater restraint upon competition for the 
acquisition of steers for slaughter in the Denver trade territory 
would have or could have resulted from the “sale” of the Weis- 
bart steers to F&S rather than to Capitol and that, therefore, the 
sale of such livestock to Capitol did not restrain competition. We 
reach this result, in part, due to the relative size of the steer 
purchases of F&S and Capitol. During the period August 1957 
through January 1958, Capitol slaughtered 59.6 percent of all 
the steers slaughtered by the nine major packers in the Denver 
area, and F&S was Capitol’s nearest competitor, with 22.8 per- 
cent of the total steers slaughtered. The remaining 17.6 percent 
was divided among seven other packers, the largest of which 
slaughtered 6 percent. In absolute terms, Capitol slaughtered 
69,952 steers, Fryer and Stillman, Inc., slaughtered 26,768, and 
the remaining seven packers slaughtered 20,683 steers. The Weis- 
bart steers represented approximately 16 percent of Capitol’s 
slaughter of steers during this period, would have been approxi- 
mately 42 percent of F&S’s total slaughter of steers if utilized 
by such packer, and would have been 54 percent of steers slaugh- 
tered by the seven other packers if utilized by such packers. As 
seen from these statistics, utilization of the Weisbart steers by 
Fryer and Stillman, Inc., Capitol’s principal competitor for the 
acquisition of steers, which complainant apparently agrees F&S 
could do, would have greatly decreased demand for steers by 
F&S on the open market. During the 6-month period F&S ac- 
quired 19,723 steers at the stockyard and 7,045 by direct pur- 
chases in the country. It is apparent that competition for steers 
at the stockyard would have been greatly reduced if the Weis- 
bart steers were utilized by Fryer and Stillman, Inc., in place 
of part of its stockyard steer purchases. Such action might have 
increased Capitol’s demand for steers at the stockyard but with 
the absence of F&S as a major factor thereon, we seriously doubt 
that competition for steers would thereby be enhanced. The elim- 
ination of F&S as a competitor for 11,170 steers would have had, 
it seems to us, a much more drastic effect upon competition than 
the elimination of Capitol as a competitor therefor. The sale of 
the Weisbart steers to Capitol did not diminish competition for 
steers from an important, and Capitol’s largest, competitor. It 
does not appear, or at least complainant has not established, that 
the questioned sale had the tendency or effect of restraining com- 
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merce in view of the market situation revealed in the record. Nor 
has complainant established that such sale had the tendency or 
effect of creating a monopoly in commerce. 


We find also an absence of proof with respect to complainant’s 
charges of a failure by Capitol Packing Company and Fryer and 
Stillman, Inc., to compete in the purchase of livestock at the 
stockyard. Complainant contends that “the manner in which 
these two packer respondents made their stockyard purchases 
indicates that each of them directed its buying activities to 
different commission firms on different days, with the result 
that there was a restriction of competition in connection with 
such activities.” In support of this contention complainant intro- 
duced into evidence exhibits 32 through 37 which contain analy- 
ses of the daily stockyard purchases of these two packers. These 
exhibits demonstrate than only on rare occasions did both Capitol 
and F&S purchase steers in significant quantities from the same 
commission firm on the same day. (See Findings of Fact 21 - 28.) 
For example, out of a total of 105 days on which either Capitol 
or F&S or both bought steers.from Farmers Livestock Commis- 
sion Company, there were 66 days when one made purchases but 
not the other. On 26 days when both made purchases the quan- 
tity purchased by one was insignificant as compared to the quan- 
tity purchased by the other and both packers purchased steers 
from Farmers in significant amounts on only 9 days within the 
105-day period. 


But, such exhibits, without more, do not establish that the two 
packers did not compete for steers in the alleys of a particular 
market agency. At most, they indicate that one of the two pack- 
ers was successful in purchasing steers from a commission firm 
on a particular day. Such exhibits do not establish, for example, 
that buyers for Capitol and F&S were not bidding on and at- 
tempting to purchase steers from a specific commission firm on 
those days when only one of the two packers bought steers from 
such commission firm. Complainant presented no evidence of ob- 
servations of a failure by such buyers to patronize the alleys of 
the same market agency on the same day or even expert testi- 
mony explaining the significance of the exhibits in issue in the 
light of stockyard buying procedure. We do not know, either, 
whether, when one commission firm sold steers to one of the two 
packers, there were any left to sell to the other packer. Such ex- 
hibits in and of themselves do not demonstrate what complain- 
ant claims for them. Respondent packers’ failure to testify with 
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respect to these exhibits or to adduce documentary evidence in 
opposition thereto results in no controlling inferences unfavor- 
able to respondents as contended by complainant in view of the 
deficiencies in the complainant’s proof. 


Much controversy arose over complainant’s exhibit 31 which 
purports to show that the steers which Capitol Packing Company 
purchased from S. Weisbart and Company in the country were 
bought at higher prices than steers of better quality which 
Capitol purchased at the stockyard at or about the same time 
during August, September and October 1957. Respondent Capitol 
and the Weisbart respondents deny that such is the case and 
allude to many alleged errors or failures in the construction of 
this exhibit. It is unclear from complainant’s brief exactly how 
this alleged fact of higher prices to the Weisbarts than to the 
sellers at the stockyard if established, violated the act. Appar- 
ently complainant claims that section 202(a) and section 202(b) 
of the act were violated, that is, that it was an “unfair” practice 
under 202(a) on the part of the Capitol to pay the Weisbarts 
more for steers than Capitol paid at the stockyard and an “‘undue” 
or “unreasonable” preference or advantage to the Weisbarts or 
an “undue” or “unreasonable” prejudice or disadvantage to the 
stockyard sellers under 202(b). 


We do not know, however, what prices Capitol was paying 
other feedlot operators for steers and we do not know what the 
Weisbarts got for the steers they did not sell to Capitol. Too, 
the record shows that the marketing of livestock at the stock- 
yard is on a “caveat emptor” basis but that there is some kind 
of agreement or warranty whereby feedlot operators stand the 
loss of post-mortem condemnation or failure to grade or yield. 
We do not believe that a mere showing of price difference to 
different sellers on different buying markets is enough to meet 
the burden of proof upon complainant of establishing an “unfair” 
practice or an “undue” or “unreasonable” preference or disad- 
vantage. If complainant is urging the higher prices to the Weis- 
barts than to the stockyard sellers as part of some more general 
pattern of violation, we think complainant’s exhibit 31 is nullified 
or greatly weakened by the failures of proof of violation with 
respect to the sale of the Weisbart steers to Capitol and the al- 
leged lack of competition between F&S and Capitol in the pur- 
chase of steers at the stockyard. At any rate, we conclude that 
complainant has not established any violation of the act in con- 
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nection with the higher prices to the Weisbarts than to sellers 
at the stockyard. 


III 


This proceeding includes several subsidiary issues which we 
shall consider in this section of the Conclusions. These matters 
are considered by complainant to be violative of the act in and 
of themselves and also when considered together. The first of 
these issues is “pencil shrink,” or a fixed percentage reduction 
in weight of livestock purchased at country points. Such weight 
adjustment is a custom of long standing and was engaged in by 
respondent Capitol Packing Company. Briefly, after livestock is 
purchased at a country feedlot the livestock is weighed at the 
feedlot or at a nearby scale, the weight resulting from such 
weighing is reduced by a fixed percentage and payment is made 
on the basis of this adjusted weight. During the period covered 
by the complaint 4 percent was the usual deduction or “pencil 
shrink” and this was the percentage deducted by Capitol in sub- 
stantially all its direct purchases. 


Complainant alleges that this practice, that is, “pencil shrink,” 
is unfair and unjustly discriminatory for several reasons. First, 
complainant contends that this practice is violative of section 
202(a) of the act because it results in the payment for livestock 
on the basis of artificial or fictitious weights, citing Jn re Oscar 
Mayer, 19 A.D. 65 (1960), and In re Pierce Packing Company, 
18 A.D. 459 (1959). Such cases dealt with weighing practices 
which apparently favored or advantaged “certain” or “various” 
livestock shippers. Such is not the case here as “pencil shrink” 
was uniformly applied to all country livestock. In addition, such 
cases are not authority “for matters merely lurking therein.” In 
re James H. Stephens, 18 A.D. 1134, 1187 (1959). But most im- 
portant, payment for livestock on the basis of an adjustment 
from actual weight is not necessarily violative of the act. In re 
Swift & Company, 20 A.D. 1120, 1135-37 (1961), affirmed in 
part, 308 F.2d 849 (7th Cir. 1962). We are not involved herein 
with false weights. Cf. e.g., In re Harry Lee Sparks and 
Rex Wanda Sparks, supra; In re Clyde W. Long, 19 A.D. 1273 
(1960) ; In re Davenport Packing Company, Inc., 20 A.D. 188 
(1961). While any deviation from actual weight is subject to 
scrutiny and is a practice which could be employed to deceive 
and defraud shippers, complainant has not established herein a 
basis for finding that “pencil shrink,” standing alone, is unfair 
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or unjustly discriminatory. In addition, the record does not con- 
tain any evidence of deception by virtue of this practice or any 
proof of economic duress compelling agreement by sellers to the 
practice against their wills. Evidently such reduction from 
weight found in the country represents or is intended to repre- 
sent the shrinkage in weight that livestock there purchased will 
experience during transit to and upon arrival at the packer’s 
plant or the stockyard. We cannot say, in the absence of further 
considerations, that the parties to a contract of purchase and 
sale of livestock in the country may not so contract. 


Complainant finds, however, an additional reason for invalidity 
of the “pencil shrink” employed by Capitol Packing Company in 
its direct purchases. Complainant contends that the 4 percent 
reduction applied by Capitol exceeded by 1 or 2 percent the 
weight loss which would normally occur in a shipment to the 
stockyard from the Denver marketing area. We are inclined to 
agree with complainant that a weight deduction which does not 
represent actual weight loss or a closs approximation thereof 
would constitute a violation of section 202(a) of the act. How- 
ever, complainant has not established this fact with sufficient 
certainty to warrant such a finding. The evidence is conflicting 
on this point. Also, complainant compares at times 4 percent 
“pencil shrink” from country weights with the loss in weight 
from country weights experienced by livestock shipped to and 
sold at the stockyard. This comparison is not valid. Livestock 
weighed upon sale at the stockyard were given feed and water 
upon arrival at the stockyard and thereby had an opportunity 
to take on a fill prior to weighing. Of necessity, some of the 
shrinkage or weight loss in transit to the stockyard will be re- 
gained prior to weighing at the stockyard. Cf. In re Jay Mellin- 
ger, 21 A.D. 354, 361-62 (1962). Moreover, we cannot say, on 
the basis of Department publications of which we are aware,° 
that a 4 percent “pencil shrink” on livestock acquired by Capitol 


® Official notice is hereby taken of Circulars Nos. 220, 221 and 222, entitled, respectively, 
“Shrinkage Is Important,” “Shrinkage Depends on Where, When and What You Market” 
and “Shrinkage Depends on How You Market,” issued by the Montana Agricultural Experi- 
ment Station, Montana State College, in cooperation with Western States Agricultural Ex- 
periment Stations and the United States Department of Agriculture and Mimeograph Circular 
No. 78, entitled, ‘In-Transit Shrinkages of Cattle,’’ issued by the Agricultural Experiment 
Station, University of Wyoming in cooperation with the Agricultural Experiment Stations of the 
Western States and the United States Department of Agriculture. Cf. In re Joseph L. Mitchell, 
d/b/a LaSalle County Livestock Marketing Center, 21 A.D. 124, footnote 1 (1962), affirmed, 
808 F. 2nd 855 (7th Cir. 1962. Complainant may by means of a petitions for reconsideration show 
that these documents are erroneously noticed. Cf. section 202.11(e)(7) of the rules of practice 


(9 CFR 202.11(e)(7)). 
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from the Denver marketing area could not represent actual 
weight loss in transit to Denver. It is concluded that complainant 
has failed to establish that the 4 percent weight deduction ex- 
ceeded the weight loss which would normally occur in the ship- 
ments involved. 


A further practice engaged in by respondent Capitol Packing 
Company which is attacked by complainant as violative of the 
act is the charging back to the vendor of livestock sold to Capitol 
direct in the country the purchase price or some part thereof 
for livestock which, upon slaughter, were condemned, for exam- 
ple. This Packer’s records clearly indicate such pay- 
ments in instances where animals purchased were condemned 
because of various diseases revealed after slaughter. In other 
instances, respondent Capitol’s records merely identify the 
charge-back as an adjustment without indicating the cause for 
refund. Some conflict has arisen in the record as to the basis for 
refund in such cases. Complainant contends that such price ad- 
justments were made for bruises to the animal or animals in- 
volved or the failure of the carcass to grade or yield, that is, 
to meet a certain grade or to weigh enough in relation to the 
weight of the live animal. We need not resolve this controversy, 
however, as even if we assume that complainant’s contentions 
are correct, we find no violation of the act by reason thereof. 


There is no intimation in the record that the alleged cause for 
the charge-back in each instance, that is, condemnation, bruise 
or failure to grade or yield, did not occur. Similarly, complainant 
does not challenge Capitol’s position that the seller had agreed 
to make these payments or refunds pursuant to contractual 
warranties or guarantees. The problem presented, in part, is 
the question of who shall bear the risk of loss due to a latent 
defect in livestock purchased which is only discovered and, in 
many instances, can only be discovered after slaughter. It is 
traditional and customary that no implied warranty of quality 
or fitness for a particular purpose be given with respect to live- 
stock sold at terminal stockyards and the record discloses that 
such is the case at the Denver stockyard. Only where an animal 
is specifically sold ‘‘subject’” does any warranty exist on the 
terminal markets. Here, as a matter of contract, apparently, 
express warranties were made by the sellers to the buyer and 
the risk of loss was shifted thereby to the seller. Under these 
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conditions and without more, we cannot conclude that the charge- 
backs involved constituted violations of the act by Capitol. Cf. 
In re A. C. Berry and Dan O’Neill, d/b/a San Jose Meat Com- 
pany, 15 A.D. 1111 (1956). The fact that the risk of loss is 
otherwise at the stockyard does not, in the abstract, make the 
contracts between Capitol Packing Company and the country 
Sellers invalid. If the evidence demonstrated that Capitol forced 
the requirement of refunds after sale contrary to the sales con- 
tracts, we would have a different question. 


Next, complainant challenges as violative of the act a deduction 
which Capitol made from the purchase price of direct purchased 
livestock. This deduction was designated as “yardage” in Capi- 
tol’s records and apparently was equal to the amount of money 
the sellers would have had to pay as yardage charges if they had 
marketed their livestock at the stockyard. Capitol Packing Com- 
pany, in turn, paid this amount monthly to the stockyard com- 
pany, that is, yardage on the number of animals which it pur- 
chased direct in the country. The record does not reveal the rea- 
son for such payment. It is clear, however, that Capitol assessed 
and collected such sum from country sellers of livestock which 
was delivered directly to Capitol’s plant and which did not re- 
ceive any yardage services at the stockyard. The deduction was 
a charge to the shipper of the livestock for a service which he 
did not obtain and it bore no relationship to the value of the 
cattle for slaughter purposes to Capitol. We conclude that this 
practice is “unfair” within the meaning of section 202(a) of the 
act and that consent by the shippers to such deductions from 
the purchase price does not, therefore, validate the deductions. 


With respect to all three practices discussed in this part of 
the Conclusions, that is, “pencil shrink,” charge-backs and “yard- 
age” deductions, complainant contends that “If a practice is in 
fact unfair and unjustly discriminatory, an agreement by the 
parties cannot save it.” We agree that a contract or agreement 
does not sanctify or make legal that which is illegal. But, com- 
plainant has failed to prove that the first two of the three prac- 
tices involved violate the act. In this regard, complainant goes 
one step further and contends that all three practices when taken 
or considered together are invalid. It is somewhat difficult to un- 
derstand or identify complainant’s exact contentions in this con- 
nection, but it appears that part of complainant’s position is that 
the practices involved result in price quotations for country live- 
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stock which are misleading and deceptive and not comparable 
to stockyard price quotations. The record contains no evidence 
that anyone was deceived by reason of these practices. In addi- 
tion, “pencil shrink” is a custom of long standing and wide usage 
and is recognized for purposes of livestock price reporting. For 
example, the Range Sales Report issued by the Livestock Division, 
Agricultural Marketing Service, introduced into evidence in this 
proceeding in connection with the price of fat cattle sold at feed- 
lots in the Denver marketing area, after quoting prices for such 
livestock, provides “Shrink on above sales usually around 4 per- 
cent at country weighing point, but some delivered and weighed 
at Denver.” In the absence of evidence to the contrary, we do not 
believe that livestock shippers are unaware of the shrink assessed 
in connection with country sales or that prices of livestock sold 
at the stockyard and in the country are not exactly comparable, in 
part, due to the difference in the weight employed to arrive at net 
proceeds for such sales. (See also publications listed in footnote 
9.) Similarly, the record does not show that members of the live- 
stock industry are unaware of the practice of charge-backs, that 
is, the existence of a warranty of fitness for a particular purpose, 
in connection with the purchase by packers of livestock direct 
in the country. 


Complainant proposes in its brief the following as part of a 
finding of fact herein: “Since the stockyard is the pricing basis 
for country purchases, there is pressure to reduce stockyard com- 
petition and to keep stockyard prices as low as possible, and this 
is necessarily reflected in country prices. The use of weight ad- 
justment, charge-backs and yardage charges, therefore results 
in lessened competition, control of the market, and prices to pro- 
ducers which do not reflect the true market value of livestock.” 
It may be that packers in the Denver area attempt to keep stock- 
yard prices for fat cattle down. But the complainant has far 
from established such fact or that the three practices in issue 
have the results attributed to them. In fact, complainant appears 
to be contending that country buying is engaged in to lessen the 
volume coming to the stockyard and the need and competition 
for livestock at the stockyard regardless of such three practices. 
Complainant would drastically alter marketing in the Denver 
area. We may not do so on the basis of this record. 


Before completing our consideration of the case we should 
mention that complainant apparently claims that the two packer 
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respondents arranged their purchases of steers so as to have a 
minimum of competition between them in the country and on 
the stockyard. The only evidence in support of this claim appears 
to be the fact that Capitol purchased more of its steers in the 
country than on the stockyard and Fryer and Stillman purchased 
more of its steers on the stockyard than in the country. This 
alone is not enough to conclude in favor of complainant on this 
score. Capitol was by far the largest buyer in the area for heavy 
steers and was the largest buyer on the stockyard. For the period 
October 1, 1958, through December 1958 Capitol bought 51 
percent of the steers sold on the stockyard and apparently Capitol 
used more steers than the total sold on the stockyard. We do 
not believe that complainant has made out a case to the effect 
that Capitol and Fryer and Stillman arranged to allocate their 
purchases of steers as between the country and the stockyard. 


The many substantive contentions of the parties presented on 
the record have been considered and whether or not specifically 
mention herein, any suggestions, requests, etc., inconsistent with 
this decision are denied. It may be well to mention at this point, 
however, that the violations found herein relate solely to matters 
within the jurisdiction of the Secretary under act, that is, to 
activities of Capitol and Farmers occurring in commerce at the 
stockyard (see e.g., Stafford v. Wallace, 258 U.S. 495 (1922)) 
and with respect to the purchasing of livestock by Capitol Pack- 
ing Company in the country for slaughter and shipment to chain 
stores in New York and Boston and other points in the eastern 
United States. See section 2(b) of the act (7 U.S.C. 183). Cf. 
also In re Swift & Company, 21 A.D. 332, 342-43 (1962), aff'd, 
7th Cir. April 22, 1963. In addition, while we are of the opinion 
that the receipt of undue and unreasonable preferences or ad- 
vantages, as distinguished from the granting thereof, may con- 
stitute a violation of section 202(a) of the act by a packer and 
section 312(a) thereof by a market agency (cf. In re Jay Mellin- 
ger, swpra), we do not so conclude in this proceeding due to the 
failure clearly so to charge. 


We should of course issue cease and desist orders applicable 
to respondents who have violated the act. Respondent Fryer and 
Stillman and the Weisbart respondents have not been found to 
have violated the act and the complaint should be dismissed as 
to them. 


There remains the matter of additional sanctions with respect 
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to respondents who are registrants under the act and who have 
been found to have violated the act. The complainant and the 
hearing examiner do not recommend a suspension of Dave 
Averch as a registrant because he did not actively participate in 
the practices involved. We agree with this but we also conclude 
that the suspension periods for the remaining respondents regis- 
tered should be considerably less than recommended since some 
charges have not been sustained and because the violations are 
more in the nature of mala prohibita than mala in se. 


ORDER 


Respondent Capitol Packing Company, its officers, agents, and 
employees, and respondent Meyer Averch, directly or indirectly 
shall cease and desist from: 


Extending preference or advantage, im connection 
with the purchase of steers in commerce, to any market 
agency by concentrating purchases of steers through or 
from such market agency when such concentration is not 
warranted by the supply situation, by the price paid 
for steers so purchased, by the furnishing of advance 
information concerning the quantities and price of steers 
to be purchased, by causing the payment of a commis- 
sion to such market agency purportedly for the sale of 
steers by the market agency when no selling service 
has been performed, or by the “cleaning up” of a mar- 
ket agency’s alleys; 


Deducting any yardage charge or fee from the pur- 
chase price of steers purchased in commerce unless yard- 
age services have been furnished for such steers for 
the account of the seller; 


Borrowing or causing the borrowing of, money from 
a market agency from whom substantial quantities of 
consigned livestock are purchased in commerce, or its 
owners, officers, or employees. 


Respondents Sol Felsen, Al Cooper, and Morey M. Miller, do- 
ing business as Farmers Livestock Commission Company, their 
agents and employees, directly or indirectly, shall cease and desist 
from: 


Extending preference or advantage, in connection 
with the sale of steers on a commission basis at the 
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stockyard, to a purchaser thereof by the percentage of 
steers so sold to such purchaser unless warranted by the 
demand situation, by reserving or holding consignments 
of steers for such purchaser, by failing to weigh 
promptly steers sold or by failing to furnish informa- 
tion. on scale tickets; 


Failing or refusing to sell at the stockyard their top 
loads of steers separately and on their merits; 


Lending money to a packer who purchases substantial 
quantities of consigned livestock from them, or to such 
packer’s owners, officers, employees, or affiliates. 


Respondents Sol Felsen, Al Cooper, and Morey M. Miller are 
suspended as registrants under the act for a period of 30 days. 


Respondent Meyer Averch is suspended as a registrant under 
the act for a period of 30 days. 


The complaint is hereby dismissed as to respondents Fryer 
and Stillman, Inc., George Weisbart, Irvin Weisbart, and Dave 
Averch. 

This order shall become effective July 29, 1963, as to respond- 
ents Sol Felsen, Al Cooper, Morey M. Miller, and Meyer Averch 
and copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8474) 


P&S Docket No. 2866. Dismissed June 11, 1963, by Thomas J. 
Flavin, Judicial Officer. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 696 





(No. 8475) 


RIVERSIDE FARMS v. R. R. INMAN PRODUCE CoO. PACA Docket 
No. 8836. Decided June 5, 1963. 


Defense — Accord and Satisfaction 


Respondent failed to prove the existence of a bona fide dispute and thus 
failed to establish that the acceptance of respondent’s check by complain- 
ant constituted an accord and satisfaction. 


Complainant and respondent, pro se. Miss Lenore H. Hangford, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on June 22, 1962, complainant 
seeks an award of reparation against respondent in the amount 
of $268, alleged to be the balance due on the purchase price of a 
truckload of seed potatoes sold to respondent in February and 
delivered in March 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
August 23, 1962. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
on September 4, 1962, denying all of the material allegations of 
the complaint, denying liability to complainant for any amount, 
and pleading, among other things, an accord and satisfaction. 


Since the amount involved in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Edmund J. 
Hurkes and Richard C. Hurkes, doing business as Riverside 
Farms, whose address is 127 No. Broadway, Watertown, South 
Dakota. 


2. Respondent is an individual, Rodney R. Inman, doing busi- 
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ness as R. R. Inman Produce Co., whose address is P. O. Box 
102, Vardaman, Mississippi. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about February 28, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of South Dakota Red Blutag Norland seed potatoes, 
consisting of 335 100-pound bags, at $2.70 per 100 pounds, de- 
livered Vardaman, Mississippi, for a total invoice price of 
$904.50. 


4. The contract was negotiated by J. S. Brown & Sons, broker 
at New Iberia, Louisiana. The broker issued a “Sales Memo” on 
February 28, 1961, containing the terms of the agreement be- 
tween the parties, and mailed copies to each party. 


5. Complainant shipped by truck on February 28, 1961, from 
Watertown, South Dakota, to respondent at Vardaman, Mis- 
sissippi, 335 100-pound bags of seed potatoes in accordance with 
the contract. 


6. Upon arrival of the potatoes at destination, respondent ac- 
cepted the shipment, but failed to make payment of the agreed 
purchase price. 


7. When called upon by the broker for payment, respondent 
stated that he had not agreed to pay for the seed potatoes upon 
arrival, but was to pay for them when the crop was harvested in 
June. Respondent then offered to pay for the potatoes on the 
basis of $3.50 per 100 pounds, delivered Vardaman, Mississippi, 
payment to be made when the potatoes were harvested. Com- 
plainant agreed to the new terms offered by respondent, and 
after the potatoes were harvested in July 1961, complainant 
sought to collect from respondent $1,172.50 on the basis of the 
amended agreement between the parties. 


8. On September 18, 1961, respondent issued and forwarded 
to complainant his check in the amount of $904.50. On the face 
of the check respondent wrote in ink the words, “Payment in full 
for seed potatoes.” This check was held by complainant until on 
or about March 16, 1962, at which time the check was deposited 
to complainant’s account, and the check was paid by the bank 
upon which it was drawn on or about March 20, 1962. 


9. An informal complaint was filed on January 19, 1962, 
which was within 9 months after accrual of the cause of action 
herein. 
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CONCLUSIONS 


It is clear that respondent agreed to purchase a load of seed 
potatoes from complainant, that the potatoes were shipped by 
complainant to respondent, and that respondent accepted the po- 
tatoes upon arrival. The broker’s memorandum of sale shows the 
contract price as $2.70 per 100-pound bag, delivered Vardaman, 
Mississippi. According to complainant and the broker, this price 
was agreed to on the basis of prompt payment, and the total 
purchase price for the entire load of 335 bags was $904.50. It 
appears that respondent objected to or denied that this was the 
agreement as to price and time of payment. On the basis of the 
evidence before us, we conclude that the original contract was 
accurately expressed in the broker’s memorandum of sale. How- 
ever, in a subsequent telephone conversation with the broker, 
respondent offered to pay for the load of potatoes on the basis of 
$3.50 per 100 pounds when the crop from the seed was har- 
vested. It appears that complainant accepted this offer and the 
contract was amended accordingly. 


The potato crop was harvested in July 1961, and complainant 
sought to collect from respondent $1172.50, being the new price 
at $3.50 per hundred pounds based upon a deferred billing. At 
this point, respondent claimed that the agreement had not been 
intended to cover the entire load, but only the seed potatoes which 
he had been able to place with local farmers. Respondent stated that 
he had been able to place only 25814 bags of potatoes, and that 
respondent therefore owed complainant only $904.50. Respondent 
issued his check in that amount, dated September 18, 1961, pay- 
able to complainant, and wrote in ink on the face of the check 
“Payment in full for seed potatoes.” Complainant did not cash 
the check immediately, but some time thereafter the check was 
deposited to complainant’s account and was paid by the bank 
upon which it was drawn. Respondent contends that acceptance 
of this check by complainant constituted payment in. full for the 
potatoes in question. In other words, respondent claims that ac- 
ceptance of the check constituted an accord and satisfaction. 


We are unable to agree that acceptance of the check by com- 
plainant constituted an accord and satisfaction, for the reasons 
hereinafter set forth. Where there is a bona fide dispute between a 
debtor and a creditor as to how much is due, a payment of the 
amount claimed by the debtor to be due in full settlement, if ac- 
cepted by the creditor, is a satisfaction of the claim. Quinlan & 
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Tyson V. National Casualty Co., 36 N.E.2d 470 (1941) ; Hines v. 
Massachusetts Mutual Life Ins. Co., 174 S.W. 2d 94 (1943); 1 
C.J.S. Accord & Satisfaction, 32b(1), page 515. In Modern Dust 
Bag Co. v. Commercial Trust Co., 104 Atlantic 2d 378 (1954), 
the Court made the following statement. 


“Is the dispute an honest, genuine, bona fide dispute, 
advanced in good faith and resting upon a substantive 
basis, and founded on some reasonable, tenable or plausi- 
ble grounds? .. . Plaintiff must show only that there is 
some justification for its contention and that the dispute 
does not represent a mere arbitrary refusal on the part 
of plaintiff to pay a just indebtedness .. .” 


Without an honest dispute, an agreement by the creditor with 
the debtor to take a lesser sum in payment of a liquidated claim 
is without consideration and void. Presho Livestock Auction Co. 
v. Gehan Commisston Co., 6 A.D. 539; 1 Am. Jr., Accord & Satis- 
faction, Sec. 61; 1 R.C.L. page 198. The question of whether or 
not there is a bona fide dispute is a question of fact. Exhibits 
Nos. 4 and 5 attached to the complaint strongly indicate to us 
that the dispute in this case, if indeed there was a dispute, was 
not a bona fide dispute. On May 4, 1961, approximately two 
months after the transaction involved herein, the broker, J. S. 
Brown & Son, wrote respondent (Exhibit No. 4), referring to a 
phone conversation about three weeks previously between the 
broker and respondent in which respondent told the broker there 
was a misunderstanding about respondent’s paying for the pota- 
toes upon arrival. In this letter the broker stated, “You will recall 
that I advised you in this phone conversation there was no basis 
for a misunderstanding; that you and I had a clear-cut deal on 
this one load, with the possibility of your accepting four or five 
additional loads on the basis of the special price for prompt pay- 
ment.” The broker further reminded respondent that in that 
phone conversation, respondent stated that he “would pay for the 
load of potatoes on the basis of $3.50 per cwt., when the crop 
from this seed was harvested.” In closing, the broker suggested 
that respondent personally write to complainant confirming the 
agreement “to pay for these potatoes on the basis of $3.50 per 
ewt. delivered.” Apparently acting upon the broker’s suggestion, 
respondent on May 8, 1961 (Exhibit No. 5), wrote complainant 
a letter in which he referred to the telephone conversation with 
the broker concerning the potatoes, and in which he made the 
following statements: 
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“T finally succeeded in getting these potatoes placed to 
very reputable growers. I personally inspected the fields 
and the crops look very promising. We regret that the 
other four loads could not be placed, but weather being 
as such it was impossible. . . . I guaranteed to Mr. 
Brown the collection of this account out of the new crop, 
and also agreed with him that you should be paid in the 
rates of $3.50 per 100 for your deferred billing in help- 
ing us promote this deal. Regardless of out come I will 
guarantee collection from farmers in the month of 
July.” 


On the basis of these two letters, it is impossible for us to say 
that there was an honest, genuine, bona fide dispute between the 
parties as to the amount due complainant from respondent. On 
the contrary, they appear to indicate a clear and definite under- 
standing and agreement that respondent was to pay for the load 
of potatoes on the basis of $3.50 per hundred pounds, as stated 
in the broker’s letter of May 4, 1961. Had there been any other 
agreement or understanding, surely respondent would have men- 
tioned such in his letter of May 8, 1961. Instead, respondent 
states that he guaranteed to the broker “the collection of this 
account out of the new crop” at the rate of $3.50 per hundred 
pounds. It seems to us, therefore, that respondent’s payment to 
complainant of a lesser amount is a mere arbitrary refusal on 
the part of respondent to pay a just indebtedness. 


On the basis of the evidence, we conclude that respondent has 
failed to sustain the burden of proving the existence of a bona 
fide dispute, and thus failed to establish that the acceptance of 
respondent’s check for $904.50 by complainant constituted an 
accord and satisfaction. We further conclude that respondent’s 
failure to pay complainant $1172.50 on the basis of the amended 
contract with in violation of section 2 of the act. Respondent has 
paid complainant $904.50, leaving a balance due and owing 
to complainant of $268. Complainant should be awarded repara- 
tion in the latter amount, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $268, with interest thereon at 
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the rate of 5 percent per annum, from September 1, 1961, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8476) 


FELDMAN BROS. PRODUCE Co., INC. v. DIAMOND WHOLESALE PRO- 
DUCE. PACA Docket No. 8873. Decided June 6, 1963. 


Failure to Pay — Admission of Liability 


Respondent is ordered to pay to complainant the balance which respondent 
admits is owing to complainant. 


Mr. Irwin Stambor, of Youngstown, Ohio, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 21, 1962, complainant 
seeks reparation against respondent in the amount of $56, alleged 
to be the balance due on the purchase price of onions, potatoes, 
tomatoes, and peppers sold and delivered to respondent in Sep- 
tember 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
25, 1962. A copy of the report of investigation was served upon 
complainant on October 24, 1962. Respondent filed an answer on 
October 31, 1962, admitting the purchase of the commodities as 
alleged, and admitting owing complainant a balance of $36. 


Since the amount involved herein is under $500, the issues are 
determined in accordance with the shortened method of proce- 
dure provided for in section 47.20 with the rules of practice 
which were in effect at the time the formal complaint was served 
upon respondent. Pursuant to such procedure, complainant re- 
quested that the sworn complaint and attached exhibits be con- 
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sidered as its opening statement. Respondent did not file an 
answering statement. 


FINDINGS OF FACT 


1. Complainant, Feldman Bros. Produce Co., Inc., is a cor- 
poration whose address is 94-96 Pyatt Street, Youngstown, Ohio. 


2. Respondent is an individual, Anthony Joseph Betters, do- 
ing business as Diamond Wholesale Produce, whose address is 
1030 South Mill Street, New Castle, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about September 12, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
quantity of spring onions, potatoes, tomatoes, and peppers, for a 
total price of $101.95, f.0.b. Youngstown, Ohio. 


4. On September 12, 1961, complainant loaded the produce re- 
ferred to in Finding of Fact No. 3 onto respondent’s truck at 
complainant’s place of business in Youngstown, Ohio, in contem- 
plation of shipment to respondent’s place of business as New 
Castle, Pennsylvania. 


5. Respondent accepted the onions, potatoes, tomatoes, and 
peppers and has paid complainant a total of $65.95, leaving a 
balance due and unpaid of $36. 


6. An informal complaint was filed on April 5, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no controversy here between the parties as to the 
transaction or as to respondent’s liability for the purchase price 
of the commodities. Respondent admits his liability and the fact 
that he has failed to pay the full agreed purchase price of the 
commodities. Although the complaint alleges there is a balance 
due complainant of $56, respondent states in his answer that he 
sent complainant a certified check in the amount of $20 on or 
about September 14, 1962. Complainant has informed the Depart- 
ment that it has received respondent’s certified check. This re- 
duces the amount due complainant to $36. The failure of respond- 
ent to pay complainant this amount is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $36, with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation $36, with interest thereon at 
the rate of 5 percent per annum from October 1, 1961, until paid. 


The facts set forth herein shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8477) 


MILLS BROKERAGE Co., INC. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 8753. Decided June 11, 1963. 


Acceptance — Liability 


It is concluded that respondent accepted the shipment and is liable to com- 
plainant for the amount claimed. 


Complainant pro se. Ewers, Toothaker, Ewers, Elick, Byfield & Abbott, of 
McAllen, Texas, for respondent. Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 1, 1961, and the for- 
mal complaint was filed February 15, 1962. Complainant seeks 
a reparation award of $1,075, which is alleged to be the adjusted 
purchase price of a truckload of tomatoes sold to respondent dur- 
ing October 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 21, 1962. A copy of 
the complaint and a copy of the investigation report were served 
upon respondent on April 23, 1962. Respondent’s answer was 
filed May 23, 1962. Respondent denied liability on the ground 
that the tomatoes were not in suitable shipping condition at the 
time of shipment and a portion of the load was not U.S. No. 1 
grade as specified in the contract. 


Respondent requested an oral hearing which was held in Edin- 
burg, Texas, on August 10, 1962. Complainant was represented 
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by Mr. M. M. McNeel, its Vice-President, who also testified. Re- 
spondent was represented by counsel and two witnesses testified 
on its behalf. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Mills Brokerage Co., Inc., is a corporation 
whose address is 910 South Pearl Expressway, Dallas, Texas. 


2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration located at Pharr, Texas. At all times material to the 
complaint, respondent was licensed under the act. 


3. On or about October 9, 1961, respondent requested com- 
plainant to ascertain whether any green tomatoes were available 
for purchase by respondent for shipment in interstate commerce. 
Complainant contacted L. A. Hooge Co., Oxnard, California, and 
found that this company had for sale a truckload of green toma- 
toes in 60-pound wire-bound crates, consisting of 100 crates of 
U.S. No. 1, 6x6 and larger, at $3.60 per crate, 200 crates of 
U.S. No. 2, 6x7s, at $1.50 per crate, and 300 crates of U.S. No. 
2, 6x6s and larger, at $2.25 per crate, f.o.b. Oxnard, California. 
L. A. Hooge Co. informed complainant that it would not sell these 
tomatoes to respondent on open account and that it would have 
to invoice complainant for the tomatoes. Complainant relayed this 
information to respondent. Respondent told complainant to pur- 
chase the tomatoes from L. A. Hooge Co. and complainant did so. 


4. Complainant prepared and sent to L. A. Hooge Co. and 
respondent a broker’s memorandum of sale dated October 9, 1961, 
showing the sale of tomatoes to respondent for the account of L. 
A. Hooge Co. The memorandum also stated “Shipper Billing Mills 
Brokerage Co.” 


5. On October 11, 1961, L. A. Hooge Co. loaded 600 crates of 
tomatoes at Oxnard, California, on a refrigerated truck sent by 
respondent. The bill of lading showed the load was consigned to 
“Mills Brokerage Co. (For Boler Fruit and Vegetable Co.) 
Pharr, Texas.” On October 12, L. A. Hooge Co. sent complainant 
an invoice for the purchase price of $1,335. That same day com- 
plainant sent an invoice in the same amount to respondent. 


6. The truckload of tomatoes arrived at Pharr, Texas, on 
October 14, 1961. That same day respondent wired complainant 
that the tomatoes showed considerable decay; that it had found 
no U.S. No. 1 tomatoes; and that it was ordering a Federal in- 
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spection. Respondent ordered a Federal condition inspection 
which was made at 4:30 p.m., October 14, 1961. The inspection 
certificate shows the condition of the tomatoes to be as follows: 


“Average 65% mature green, 15% turning, 13% ripe, 
1% soft. 40% of samples range from 2 to 8%, 30% from 
10 to 18%, remainder none, averaging 6% Bacterial 
Soft Rot in all stages, mostly advanced. From 6 to 36%, 
averaging 13% damage, including 4% serious damage 
from slightly sunken, discolored areas, occurring mostly 
over shoulders.” 


7. On October 16, 1961, respondent notified complainant by 
telegram of the inspection results and asked for an allowance 
of $1 per crate on 470 crates. The next day respondent notified 
complainant by telegram that it would have to have an allowance 
of $1 per crate on all 600 crates because the damage had in- 
creased to 50 percent in some crates. Complainant informed L. A. 
Hooge Co. of the telegrams received from respondent and L. A. 
Hooge Co. wired complainant it would allow credit of 60 cents 
per crate on the No. 1s, 50 cents per crate on the 300 No. 2 
6x6s and larger and 25 cents per crate on the 200 No. 2 6x7s. 
Respondent refused this allowance. On December 26, 1961, L. A. 
Hooge Co. requested payment from complainant. On June 12, 
1962, complainant paid the adjusted price of $1,075 to L. A. 
Hooge Co. Respondent has made no payment to complainant in 
connection with the tomatoes. 


8. The formal complaint was filed February 15, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The evidence shows that on or about October 9, 1961, Mr. Edd 
Boler, Vice-President of respondent, telephoned Mr. M. M. Mc- 
Neel, Vice-President of complainant, concerning the possible pur- 
chase of tomatoes. McNeel testified that he talked with Roland 
Maness of L. A. Hooge Co. about the purchase of tomatoes by 
respondent; that Maness said he would not ship tomatoes to re- 
spondent on open account and he would have to bill complainant; 
and that Boler, when informed of this said “that was all right, to 
go ahead.” McNeel also testified that he guaranteed payment to 
the shipper. Boler admitted buying the tomatoes but denied that 
there was any discussion with McNeel about the tomatoes being 


billed to complainant. 
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Respondent contends in its brief that complainant is not a 
proper party in interest to bring this action. Respondent states 
that complainant had no authority to undertake the claimed guar- 
antee of respondent’s account and that the memorandum of sale 
was not received by respondent in sufficient time to enable it to 
protect itself against the statement “Terms, how payable. 
Shipper billing Mills Brokerage Company.” 


While the memorandum of sale states that the tomatoes were 
sold to respondent for the account of L. A. Hooge Co., the weight 
of the evidence establishes that the tomatoes were actually sold 
by L. A. Hooge Co. to complainant. The memorandum of sale 
states that complainant would be invoiced and the invoice sent 
to complainant by L. A. Hooge Co. stated that the tomatoes were 
sold to complainant. Furthermore, on October 19, L. A. Hooge 
Co. sent complainant the following telegram: 


“JUST RECEIVED YOUR WIRE REFERENCE 
_LOAD TOMATOES TO BOLER I TOLD YOU MORE 
THAN ONCE I WOULD NOT SELL BOLER I DO 
NOT WANT ANYTHING TO DO WITH HIM THIS 
LOAD SOLD FOB TO YOU THERE WILL BE NO 
ALLOWANCE ON THIS LOAD.” 


The fact that McNeel specifially stated in the memorandum of 
sale that the shipper would invoice complainant for the shipment 
is convincing evidence that Boler was advised by McNeel that L. 
A. Hooge Co. would not sell the tomatoes to respondent. It is 
concluded that L. A. Hooge Co. sold the tomatoes to complainant. 
W. J. Westcott Co. v. Yonk Rubin & Son, 122 F. Supp. 888 
(E.D.Pa. 1954). It is further concluded that complainant was 
the seller to respondent and, therefore, the proper party to in- 
stitute and maintain this action. 


But even if the transaction between L. A. Hooge Co. and com- 
plainant were to be treated as a guaranty rather than a direct 
sale, the result would be the same. Since complainant paid the ad- 
justed price to L. A. Hooge Co., it is subrogated to the rights and 
remedies of the seller and is entitled to prosecute the complaint 
in its own name, C. H. Robinson Co. V. Independent Distributing 
Co., et al, 5 A. D. 198. 


Respondent’s next contention is that there was a material vari- 
ance between the tomatoes ordered and those received, and, there- 
fore, there was not a meeting of the minds of the parties. There 
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is no merit to this defense. Insofar as the evidence shows, com- 
plainant and respondent were in agreement as to the contract 
terms, including the grades, sizes and prices. 


It is next contended by respondent that the shipment was re- 
jected on arrival and, therefore, there was no contract on which 
liability can be predicated. This contention is not supported by 
the evidence. Edd Boler testified that the tomatoes were not re- 
jected but to the contrary were unloaded. The unloading consti- 
tuted an acceptance of the tomatoes and respondent is liable for 
the purchase price, less the damages, if any, sustained by reason 
of any breach of contract by complainant. The burden of proving 
both the breach and damage rested upon respondent. 


Respondent further contends that the grades and sizes of toma- 
toes shipped did not comply with the contract; that none of the 
crates were marked as to grade; and that only a small number 
of the tomatoes were of merchantable and marketable quality on 
arrival, so that there was no substantial compliance with the 
contract or the implied warranties of condition. In this connec- 
tion, J. A. Boler, President of respondent testified that he in- 
spected the load on arrival and found that about 100 crates on 
the rear of the truck contained good tomatoes, U.S. No. 2 grade, 
and the balance were culls. Edd Boler testified that the tomatoes 
were repacked several times between Monday, October 16 and 
23, and that a total of about 250 crates in all were worthless and 
were dumped, although an official dump certificate was obtained 
only for 182 crates. A copy of this certificate issued by the Hi- 
dalgo County Health Department on October 23, 1961, was placed 
in evidence by complainant. Neither of respondent’s witnesses 
knew the prices realized by respondent for the tomatoes resold 
but they testified that the 600 crates of tomatoes on October 14 
had a market value at Pharr, Texas, of about $1 per crate. 


Since the contract involved herein was on an f.o.b. shipping point 
basis, the tomatoes were to be of the grade specified at the time 
of shipment. As to the 100 crates which were to grade U.S. No. 
1, complainant submitted in evidence a Federal-State inspection 
certificate which states that 100 crates of tomatoes were in- 
spected on behalf of L. A. Hooge Co. at Oxnard, California, be- 
tween 10 a.m. and 12 noon on October 11, 1961, and they graded 
86% U.S. No. 1 quality. The U.S. Standards for fresh tomatoes 
(7 CFR 51.1855) allows for the U.S. No. 1 grade at shipping 
point a total tolerance of 10 percent by count for all defects. It 
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is obvious that the 100 crates shipped to respondent, having an 
average of 14 percent defects, including 8 percent internal dis- 
coloration and 4 percent shoulder bruises, were not U.S. No. 1 
when shipped. There is no evidence as to the grade of the other 
500 crates at shipping point. 


As provided in section 46.41(i) of the regulations under the 
act, there is also a warranty of suitable shipping condition in an 
f.o.b. sale. Section 46.41(j) defines “suitable shipping condition” 
to mean, in relation to direct shipments, that the commodity at 
the time of billing is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration. The evidence in- 
dicates that the transportation service and conditions here were 
normal. The Federal inspection made of the 600 crates on Octo- 
ber 14 shows an average of 6 percent Bacterial Soft Rot and an 
average of 13 percent damage from sunken areas over shoulders. 
In our opinion, the amount of deterioration was not abnormal, 
being only 4 percent in excess of the tolerance permitted by the 
U.S. Standards for U.S. No.-1 or U.S. No. 2 tomatoes at destina- 
tion. In connection with both grades a total tolerance of 15 per- 
cent is allowed at destination for defects, including not more 
than 5 percent for tomatoes which are soft and affected by decay 
and 10 percent for tomatoes which are damaged by shoulder 
bruises or by discolored or sunken scars. Of course, in this pro- 
ceeding the contract did not call for the tomatoes to be U.S. No. 
1 or U.S. No. 2 on arrival. The fact that 182 crates were dumped 
on October 23, 1961, 9 days after the arrival, has no bearing on 
the condition of the tomatoes as of the time of arrival. 


It is concluded that the only breach of warranty established 
by the evidence is that the load did not contain 100 crates of to- 
matoes grading U.S. No. 1 at the time of shipment. Respondent’s 
evidence, as well as information contained in the Department’s 
report of investigation, is to the effect that the 100 crates of to- 
matoes which graded 86 percent of U.S. No. 1 quality at shipping 
point were worth 50 cents per crate less than tomatoes grading 
U.S. No. 1, or a total of $50. However, the amount complainant 
is seeking to recover is $1,075, or $260 less than the contract 
price. 

The failure of respondent to pay to complainant the sum of 


$1,075 is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,075, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, until 


paid. 
The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8478) 


PINA & SONS v. JACK CARL Co., INC. PACA Docket No. 8356. 
Decided June 11, 1963. 


Deductions Authorized—Dismissal 


The reasoning in the Fava case (21 A.D. 1467) is applicable to and determina- 
tive of the issues presented herein. The complaint is dismissed. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. LeRoy W. Gudg- 
eon, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed by complainant on August 18, 
1960. The formal complaint was filed on February 13, 1961. Com- 
plainant seeks an award of reparation in the amount of $2,000, 
which is alleged to be the unauthorized deduction by respondent 
on the sale proceeds from four railroad cars of cantaloups 
shipped in May 1960 to respondent. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 6, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on March 2, 1961. Respondent filed 
an answer and counterclaim on March 17, 1961, denying that the 
deduction was unjustified and demanding a commission of 
$897.55 for its services. A request for oral hearing was included 
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in respondent’s answer. Complainant filed a reply on April 3, 
1961, denying the matter set forth in the counterclaim. 


An oral hearing was held at Chicago, Illinois, on June 15, 1962. 
Complainant was not represented at the oral hearing, but the 
depositions of Julio Pina, Jr. and Rudolfo Pina, partners of 
complainant firm, and of James Vincent Forno, general manager 
of Sundial Distributing Co., Nogales, Arizona, were received in 
evidence on complainant’s behalf. Jack Carl, president of com- 
plainant corporation, and Al Kaiser, a partner in Al Kaiser Bro- 
thers, of Chicago, Illinois, carlot distributors of produce, testified 
for respondent. In addition, the deposition of Jack Esformes, 
Miami Beach, Florida, president of Sundial Distributing Co. was 
received in evidence on behalf of respondent. Respondent was 
representd by counsel and filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Julio Pina, Julio 
Pina, Jr., and Rudolfo Pina, doing business as Pina & Sons, 
whose address is Post Office Box 726, Nogales, Arizona. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


2. Respondent, Jack Carl Co., Inc., is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about April 8, 1960, contemplating the shipment in 
interstate and foreign commerce of cantaloups being grown in 
Bamoa, Sinaloa, Mexico, respondent and complainant’s principal, 
the Sundial Distributing Co., of Nogales, Arizona, entered into a 
written contract whereby it was agreed that respondent should 
advance to Sundial the sum of $10,000 during April 1960, in con- 
sideration of which Sundial would divert to respondent 20 car- 
loads of the Mexican melons mentioned above for resale on con- 
signment, with respondent remitting to Pina the proceeds from 
such resales, less expenses, commission of 9%, and $500 per car- 
load to be applied to the amortization of the $10,000 advance 
given by respondent. 


4. Pursuant to the agreement set forth in Finding of Fact 
No. 3, respondent paid Sundial the sum of $10,000. 


5. On or about April 16, 1960, complainant and Sundial en- 
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tered into a written agreement in which Sundial appointed com- 
plainant its exclusive agent for distributing, for sale on consign- 
ment, all the melons grown by Sundial in Mexico. Sundial, 
further, agreed to pay complainant a net commission of $100 for 
each car handled under this agreement by complainant. Com- 
plainant, in return, agreed to advance certain monies to Sundial 
by way of cash advances and the payment of expenses; to make 
accountings to Sundial in regard to the consignment sales; and 
to remit to Sundial all proceeds from such consignment sales, 
less monies advanced and expenses incurred by complainant in 
connection with these transactions, and less the agreed net com- 
mission of $100 per car. The parties also specifically agreed that 
complainant was not bound to ship melons to respondent under 
the agreement made between Sundial and respondent on April 
8, 1960, if more advantageous sales might be made elsewhere by 
complainant, but that if all other things were equal, complainant 
would “make every effort .. . to comply with these commitment 
incurred by you [Sundial] .. .” 


6. Complainant, in the course of interstate and foreign com- 
merce, and acting as the agent of Sundial pursuant to the agree- 
ment set forth in Finding of Fact No. 5, diverted to respondent 
at Chicago, Illinois, four carloads of cantaloups for resale on con- 
signment, as follows: 


Car No. Shipping Date Shipping Point 
PFE 6052 May 25, 1960 Sinaloa, Mexico 
PFE 65160 May 26, 1960 Sinaloa, Mexico 
PFE 63438 May 27, 1960 Sinaloa, Mexico 
PFE 44357 May 27, 1960 Sinaloa, Mexico 


These diversions by complainant to respondent were pursuant to 
respondent’s agreement with Sundial, set forth in Finding of 
Fact No. 3. 

7. Respondent resold the four carloads of cantaloups involved 
herein and deducted $500 per car, or a total of $2,000, from the 
proceeds as part payment on the advance made to Sundial under 
the agreement of April 8, 1960, remitting a total of $3,084.27 
to complainant in connection with these transactions. 


8. An informal complaint was filed on August 18, 1960, which 
was within 9 months after the alleged cause of action accrued. 
CONCLUSIONS 

The primary issue presented for decision herein has to do with 
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the $500 per car deducted by respondent from the proceeds re- 
alized on the resale of the four carloads of melons involved 
herein. Respondent, in substance, alleges that it is within its 
rights in making the deductions, since the melons belonged to 
Sundial and under the terms of the agreement of April 8, 1960, 
Sundial had agreed that respondent might amortize the advance 
of $10,000 granted to Sundial by respondent deducting $500 from 
the proceeds obtained on resale from each of 20 carloads to be 
diverted to respondent and belonging to Sundial. 


Complainant does not dispute the fact that respondent and 
Sundial had a contract providing for the diversion to respondent 
of 20 carloads of cantaloups belonging to Sundial. In fact, this 
contract is expressly recognized in the April 16, 1960, agreement 
made between Sundial and complainant. Complainant, however, 
takes the position that it had sole authority in determining where 
any and/or all of Sundial’s melons would be shipped and sold; 
that it was not bound, under the express terms of the contract 
of April 16, to fulfill Sundial’s obligation to respondent if it did 
not choose to do so; and that the four carloads of melons involved 
in this proceeding were not shipped to respondent in partial ful- 
fillment of the céntract between Sundial and respondent, but were 
shipped outside of such agreement, so that respondent was not 
entitled to deduct the advance of $500 per car which had been 
provided for in the contract with Sundial. 


Complainant’s allegations in this case, together with the proof 
presented in support thereof, are similar to those receiving our 
consideration in the companion case of Pina & Sons Vv. The G. 
Fava Fruit Co., 21 A.D. 1467. In that case we found that Fava 
and Sundial, on or about April 1, 1960, entered into an agree- 
ment, later reduced to writing, which provided for a preseason 
advance of $10,000 by Fava to Sundial. In consideration of this 
advance, Sundial agreed to divert 20 carloads of Mexican melons 
to Fava for resale on consignment, with Fava deducting $500 
per car from the 20 carloads in order to recover the $10,000 loan 
made to Sundial. Subsequent to this agreement, during the 
months of May and June 1960, Sundial shipped to Fava, through 
its agent, Pina & Sons, six carloads of melons. Fava resold the 
melons and remitted the proceeds, less certain agreed deductions 
and less $500 per car, to Pina & Sons. Pina & Sons argued in 
that case, as in this, that the $500 deduction per car by Fava 
was without authority, since the shipments sent to Fava were 
not diverted to Fava pursuant to Fava’s agreement with Sundial, 
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but were pursuant to Pina’s authority derived from its contract 
with Sundial dated April 16, 1960, and that Pina was entitled to 
a return of the $500 per car taken by Fava. 


In the Fava case we concluded that the melons received by 
Fava on diversion from Pina were in partial fulfillment of Sun- 
dial’s contract with Fava, and that Fava was entitled to the $500 
deduction taken on each of the cars thus received, in part pay- 
ment by Sundial for the $10,000 loan made by Fava. By order 
dated December 17, 1962, the complaint by Pina against Fava 
was dismissed. 


In comparing the Fava case to the present proceeding, we are 
of the opinion, and do hereby conclude, that our reasoning in the 
Fava case is applicable to and determinative of the issues pre- 
sented herein, and that the complaint in this proceeding should 
be dismissed. 


Respondent has filed a counterclaim against complainant re- 
questing an award of reparation based upon the 9% commission 
provided in the April 8, 1960, contract with Sundial, on the 
ground that this commission has not been paid in connection with 
cars PFE 6052, PFE 65160, PFE 63438, and PFE 44357 and is 
now due from the $3,084.27 paid to complainant. The matter of 
the commission owing Jack Carl Co. on these four shipments 
was considered in Jack Carl Co. v. Sundial Distributed Co., 22 
A.D. 114. In that proceeding we found the commission to be due 
and owing Jack Carl Co. from Sundial and issued a reparation 
order to that effect. Such order has been satisfied. The counter- 
claim herein should be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 


The facts and circumstances herein shall be published and 
copies hereof served upon the parties. 











714 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 714 


(No. 8479) 


PENICK PRODUCE Co. v. JOHN C. WILKINSON GRAIN & PRODUCE. 
PACA Docket No. 8767. Decided June 13, 1963. 


Sale by Description — Acceptance — Liability 


It is concluded that this was a sale by description, that respondent accepted 
the shipment, that respondent failed to prove damages resulting from a 
breach of the contract on the part of complainant, and that respondent 
is liable to complainant for the contract price. Respondent’s counterclaim 
is dismissed. 

Mr. Robert G. Gilder, of Vardaman, Mississippi, for complainant. Mr. George 
C. Baldridge, of Joplin, Missouri, for respondent. Miss Martha Jane Peter- 
man, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 13, 1961. The 
formal complaint was filed on March 30, 1962. Complainant re- 
quests an award of reparation in the sum of $1,003.20, which 
is alleged to be the unpaid purchase price of a truckload of sweet 
potatoes purchased by respondent from complainant on or about 
August 29, 1961. 


A copy of the report of investigation prapared by the Depart- 
ment was served on complainant on May 4, 1962. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on May 8, 1962. Respondent filed an answer 
and counterclaim to the formal complaint on May 25, 1962, ad- 
mitting the purchase of one truckload of sweet potatoes from 
complainant, but alleging that the sweet potatoes received were 
not of the quality and grade represented by complainant, in 
breach of the contract between the parties. Respondent, in his 
counterclaim, requests an award of $627.41 as damages for ex- 
penses and loss of profits based upon complainant’s alleged failure 
to deliver in accordance with the contract. A copy of the answer 
and counterclaim were served upon complainant on June 1, 1962. 
Complainant filed a reply to the counterclaim on June 11, 1962, 
generally denying liability to respondent in connection with the 
matter pleaded in the counterclaim. 
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Respondent requested an oral hearing, which was held at Jop- 
lin, Missouri, on November 2, 1962. Both parties were repre- 
sented by counsel at the hearing. Complainant appeared and tes- 
tified and presented the testimony of two additional witnesses. 
Respondent also appeared and testified and presented the testi- 
mony of two additional witnesses. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, J. R. Penick, Jr., doing busi- 
ness as Penick Produce Co., whose address is Vardaman, Missis- 
sippi. At the time of the transaction involved herein, complainant 
was licensed under the act. 


2. Respondent is an individual, John Chester Wilkinson, doing 
business as John C. Wilkinson Grain & Produce, whose address 
is Box 164, F-4, Greenfield, Missouri. At the time of the transac- 
tion involved herein, respondent was not licensed under the act, 
but was subject to license. 


3. On August 28, 1961, in the course of interstate commerce, 
complainant sold to respondent one truckload of sweet potatoes, 
U.S. No. 2 grade, consisting of 528 bushels packed in wirebound 
crates, an an agreed price of $1.90 per bushel, f.o.b. Vardaman, 
Mississippi, for a total of $1,003.20 for the truckload. 


4. On August 29, 1961, pursuant to the contract set forth 
above, complainant loaded at his potato shed in Vardaman, Mis- 
sissippi, 328 wirebound crates of his potatoes, marked “Jay’s 
Brand, U.S. No. 2, Net Weight 50 lIbs., J. R. Penick, Vardaman, 
Mississippi,” onto a truck furnished by respondent and driven 
by respondent’s employee, James W. Barlow. Barlow on the same 
date, and pursuant to arrangements by complainant, then drove 
to the potato shed of R. R. Inman Produce Company, Vardaman, 
Mississippi, where an additional 200 wirebound crates of sweet 
potatoes labeled “Trade-Win Sweet Potatoes out of the Golden 
Crescent of Mississippi’? were loaded onto the truck, for a total 
of 528 crates. 


5. Subsequent to the loading of the potatoes, Barlow tendered 
respondent’s check No. 184, dated August 29, 1961, drawn in 
complainant’s favor for $1,003.20, in payment therefor. The ten- 
der was accepted and complainant’s employee, Paul Martin, made 
out complainant’s invoice No. 134, as follows: 
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Houston and Vardaman, Miss. 8-29-61 
Sold to John Wilkinson 
Price Total 
crates U. S. No. 1 
328 crates U.S. No. 2 ) 1.90 $1.003.20 
200 # Inman ) 


* * * 
Paid 
Ck # 184 
Rec. 
Jim Barlow 


6. Barlow drove the truck containing the sweet potatoes to 
Springfield, Missouri, arriving there on August 30, where he was 
joined by respondent. Respondent sold 30 bushels of the sweet 
potatoes in Springfield on that date, August 30, and returned to 
Greenfield, Missouri, that night with the remainder of the load. 
The next day, August 31, the remainder of the load was divided, 
with Barlow taking half and returning to Springfield and with 
respondent taking the other half and going to Joplin. Barlow, on 
this date, was able to sell 15. crates of the sweet potatoes to the 
Consumers Market in Springfield. 


7. Between the dates of August 31 and September 6, respond- 
ent tried unsuccessfully to sell the remaining crates of sweet pota- 
toes to produce dealers in Joplin, Springfield and St. Louis. On 
September 6 respondent stopped payment on his check given to 
complainant and on the same day telephoned complainant and 
told him that this had been done. Respondent also told complain- 
ant that he (respondent) was going to have the remaining por- 
tion of the load inspected. Respondent, on September 6, then 
requested Federal inspection of the sweet potatoes, in Kansas 
City, Missouri, the following day. The results of that inspection, 
in relevant part, are as follows: 


“Quality: In Trade-Win lot defects of U.S. No. 2 grade 
average 3%, mostly mixed types. In Jay’s brand lot, 
most samples 2 to 30%, some none, average approxim- 
ately 13% defects of U.S. No. 2 grade mostly mixed 


types. 


“Condition: Each lot generally firm. In Trade-Win lot 
most samples 1 to 8%, some none, average 3% soft 
rot. In Jay’s Brand lot from 1 to 11%, average 5% 
soft rot. Each lot soft rot is mostly Rhizopus Rot, 
some Charcoal Rot in advanced stages. 
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“Grade: Trade-Win lot meets quality requirements but 
fails to grade U.S. No. 2 only account condition. Jay’s 
Brand lot fails to grade U.S. No. 2 account grade 
defects.” 


8. Respondent attempted to sell the sweet potatoes in Kansas 
City following the Federal inspection, but was unsuccessful. Sub- 
sequently the sweet potatoes were sold by respondent to Schmied- 
ing Brothers Cannery, Springdale, Arkansas, for gross proceeds 
of $407.07. 


9. An informal complaint was filed on November 13, 1961, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The first issue presented for decision is whether the transac- 
tion involved herein was a purchase after inspection, as com- 
plainant contends, or was a sale by description, as averred by 
respondent. Since the parties each put forth affirmative allega- 
tions with respect to the terms of the transaction, the burden is 
upon each to support his respective allegation by a preponderance 
of the evidence. Israel Klein Co. Vv. S. Otis Sullivan & Co., 17 A.D. 
500. 


Complainant testified at the oral hearing, in substance, as fol- 
lows: that respondent called him on August 28, 1961, regarding 
the purchase of a truckload of sweet potatoes; that complainant 
quoted respondent a price on a load of U.S. No. 1 sweet pota- 
toes, but respondent said the price was too high; that respondent 
asked complainant for a price on something cheaper; and that 
complainant finally offered respondent a No. 2 potato at $1.90 
per bushel, f.o.b. Vardaman, Mississippi, which price included 
the crate, lid, label and liner. Complainant denied that he had 
represented the potatoes as being U.S. No. 2, and stated that the 
No. 2’s sold to respondent were the potatoes left to him after 
the U.S. No. 1 potatoes had been graded out of a given lot. Com- 
plainant testified that these residual potatoes were not federally 
inspected; that he didn’t hold himself out as being a dealer in 
U.S. No. 2 potatoes; that the labels sold to respondent on this 
occasion had come from a lot bought especially for another cus- 
tomer; that it was agreed, at the time tthe labels were sold to 
respondent, that he would blot out the grade label. Complainant 
further testified that in his conversation with respondent on Au- 
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gust 28 respondent told complainant that his driver would come 
to Vardaman with a truck and that the driver would have au- 
thority to accept the sweet potatoes and to give complainant a 
check for the load. Complainant then testified that Barlow, when 
he arrived in Vardaman, picked up and looked at various sweet 
potatoes and then talked with respondent on the telephone rela- 
tive to the quality of the sweet potatoes he saw and finally ac- 
cepted the load and paid for it with respondent’s check for 
$1,003.20. 


Respondent denied that his driver had any authority to inspect 
the sweet potatoes as a prerequisite to purchase. Respondent. tes- 
tified that his driver was only empowered to check the number 
of crates loaded onto the truck. 


The testimony of the truck driver, Barlow, was in accord with 
that of respondent. Barlow said he knew nothing about sweet 
potatoes and was no judge of their quality; that respondent knew 
this when he (respondent) asked him to pick up the sweet pota- 
toes; and that while he had.looked at some of the sweet pota- 
toes while wandering around the potato shed waiting for his 
truck to be loaded, the looking was prompted by boredom and 
not by any intent to inspect. Barlow admitted that he talked 
with respondent on the telephone while he was at complainant’s 
potato shed on August 29, but gave as the reason for the call— 
as did respondent—that respondent wanted to know when the 
load could be expected to arrive in Missouri. 


In considering the testimony of the witnesses, together with the 
facts that the sale’s invoice indicated a sale of U.S. No. 2 pota- 
toes and the label on the Jay’s Brand of sweet potatoes packed by 
complainant was marked U.S. No. 2, it is our opinion that re- 
spondent has sustained his burden of proving that the transac- 
tion between the parties herein was a purchase by description, 
and it is so concluded. It is also our opinion that the contract of 
August 28, 1961, provided for U.S. No. 2 grade potatoes to be 
provided to respondent by complainant, and it is so concluded. 


The next question presented for decision, and one which need 
not long detain us, is whether the sweet potatoes involved herein 
were accepted by respondent. It is undisputed that the tubers 
were loaded onto respondent’s truck on August 29 and were 
hauled away by Barlow, and that no complaint regarding the 
load was made by respondent to complainant until some eight 
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days later, on September 6. In section 46.2(cc) of the regula- 
tions, 7 CFR 46.2(cc), “acceptance” is defined as any act signify- 
ing acceptance, including diversion or unloading; any act which 
is inconsistent with the consignor’s ownership; and failure of the 
consignee to give notice of rejection to the consignor within a 
reasonable time, as that term is defined in section 46.2 (bb) (2) 
of the regulations (7 CFR 46.2(bb)i(2)). “Reasonable time,” as 
defined in section 46.2(bb)\(2) with respect to truck shipments, 
provides that rejection must be made within 8 hours after no- 
tice of arrival and opportunity for inspection has been given to 
the receiver or a responsible representative in connection with 
the shipment. 


It is obvious that no attempt was made by respondent to reject 
the truckload of sweet potatoes within the time provided by the 
regulations. It is also obvious that respondent’s exercise of do- 
minion and control was compatible with acceptance and incom- 
patible with rejection, within the meaning of the regulation 
previously cited. Accordingly, it is concluded that respondent ac- 
cepted the shipment of sweet potatoes and thereby became liable 
to complainant for the purchase price, subject to his (respond- 
ent’s) right to claim damages as the result of any breach of the 
contract on the part of complainant. Edward Dilatush & Co. V. 
Sacks Bros. Wholesale Fruit & Produce, Inc., 20 A.D. 626. 


The burden of proving the breach and the damages resulting 
therefrom, by a preponderance of the evidence, rests upon re- 
spondent as the party alleging same. O’Donnell Fruit Company of 
Pittsburgh v. Mathew Mercurio, 18 A.D. 1173. Respondent sub- 
mitted no evidence of the condition of the sweet potatoes upon 
arrival at Sprinfield, Missouri, on August 30, but relies upon 
the results of the Federal inspection made of the remainder of 
the load at Kansas City on September 7. That inspection showed 
that the lot of potatoes labed “Trade-Win” met quality require- 
ments on that date but failed to grade U.S. No. 2 on account of 
condition. This inspection, however, was made 9 days after the 
sweet potatoes were shipped on August 29 and is not probative 
of the condition of the lot of ‘“‘Trade-Win” potatoes on the daite 
they were shipped. We conclude, therefore, that respondent has 
failed to sustain his burden of proving any breach of contract 


1It appears that the contract destination of this shipment was understood to have been 
Greenfield, Missouri, but the evidence shows, as does the Rand McNally Road Atlas, 39th Annual 
Edition (1963), that Springfield was only about 40 miles east of Greenfield, so that evidence 
of condition at either place would be admissible. 
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by complainant with respect to the 200 crates of “Trade-Win” | 
brand potatoes, and that respondent owes complainant the full | 
contract price of $1.90 per crate for these 200 crates, or $380. 


The Federal inspection of September 7 at Kansas City certi- 
fied the “Jay’s Brand’ lot of sweet potatoes contained in this load 
as failing to grade U.S. No. 2 on account of grade defects. Grade 
defects are permanent in nature; therefore, these defects were 
present in the Jay’s Brand” sweet potatoes at shipping point on 
August 29, so that this particular lot could not have been U.S. | 
No. 2 grade on that date, in breach of the contract between the | 
parties. 


The general measure of damages for a breach of warranty, 
where a buyer has accepted the goods, is the difference between 
the value of the goods actually delivered, at the time and place 
specified between the parties, and the value the goods would have 
had at that time and place if they had met the specifications of 
the contract. Corte & Sons v. Lerner & Son, 14 A.D. 320. In the 
absence of other evidence showing the value of produce meeting 
contract requirements, we may consider—as indicative of such 
value—the f.o:b. price plus the freight charges to the agreed 
contract destination. Respondent, in his evidence, has failed to 
show what these freight charges would have been, so that we 
have no way of measuring the value at Greenfield, Missouri, of 
U.S. No. 2 sweet potatoes out of Vardaman, Mississippi, on Au- 
gust 30, 1961. In the absence of other evidence showing the value 
of the sweet potatoes actually received by respondent under the 
contract, we may take the results of the resale by the buyer, pro- 
viding the resale was accomplished in a reasonably prompt and 
proper manner. Kirby & Little Packing Co. v. United Fruit and 
Produce Company, 16 A.D. 1066. 


We think it unnecessary to decide whether the sales by re- 
spondent were prompt and proper, however, for even if we de- 
cided that they were, there is still a question—not clearly an- 
swered by the evidence—as to the exact date of, and the exact 
number of crates of Jay’s Brand sweet potatoes involved in, the 
sale to Schmieding Brothers Cannery in Springdale, Arkansas. 
On the whole record, it is our opinion that respondent has failed 
to prove damages resulting from complainant’s breach of war- 
ranty in connection with the purchase of the Jay’s Brand sweet 
potatoes. Accordingly, it is concluded that he owes complainant 
the purchase price of these 328 crates of sweet potatoes, com- 
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puted at $1.90 per crate, or $623.20. His failure to pay to com- 
plainant this sum, plus the $380 due on the 200 crates of Trade- 
Win sweet potatoes, or $1,003.20, is in violation of section 2 of 
the act, for which reparation should be awarded. 


Respondent filed a counterclaim, asking reparation against 
complainant on the grounds that he has sustained both general 
and special damages as a result of the breach of contract by 
complainant. We have already concluded that respondent has 
failed to prove any breach with respect to the lot of Trade-Win 
potatoes involved herein, so that no question of damages is pre- 
sented as to them. We have also considered, earlier in these con- 
clusions, respondent’s claim to general damages arising out of 
the breach of warranty in connection with the Jay’s Brand sweet 
potatoes, and we have concluded that respondent had failed to 
sustain his burden of proving the extent of his damages, if any, 
stemming from this breach. There only remains for us now to 
consider respondent’s claim for loss of profits. This is in the 
realm of special damages, which can be recovered only where 
it is shown that such damages were within the contemplation 
of the parties. Oceano Packing Company V. Daniel J. Storey, 19 
A.D. 1016. This, in turn, requires proof, among other things, that 
the seller entered into the contract in controvery with knowledge 
of the terms of the contract of resale made with a third party 
by the buyer. Simon Siegel Co. v. George F. Brooks, 10 A.D. 224. 


Respondent has the burden of proving the presence of the ele- 
ments necessary to his claim for special damages. We conclude 
that he has failed to sustain this burden. Accordingly, the coun- 
terclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,003.20, with interest there- 
on at the rate of 5 percent per annum from October 1, 1961, 
until paid. 


The counterclaim is dismissed. 


The facts and circumstances shall be published and copies of 
this order shall be served upon the parties, 
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(No. 8480) 


SANTA LUCIA TOMATO GROWERS COOPERATIVE v. H. M. CLAVER. 
PACA Docket No. 8539. Decided June 13, 1963. 


Acceptance — Liability — Counterclaim 


It is concluded that respondent failed to prove that this was a consignment 
and not a sales agreement, that respondent accepted the shipment and is 
liable to complainant for the contract price less the amount owing re- 
spondent by complainant in connection with another transaction. 


Mr. Louis T. White, of Alamo, Texas, for complainant. Respondent pro se. Mr. 
W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT | 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 6, 1960. The 
formal complaint was filed on March 31, 1961. Complainant re- 
quests an award of reparation in the sum of $1,082, which is 
alleged to be the unpaid purchase price of a carload of tomatoes 
sold to respondent by complainant in August 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 10, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on July 31, 1961. Respondent filed 
an answer and counterclaim to the formal complaint on Septem- | 
ber 27, 1961, denying liability to complainant in connection with 
this transaction and requesting an oral hearing. | 


An oral hearing was convened in Tulsa, Oklahoma, on Novem- 
ber 2, 1962. Neither party made an appearance at the hearing, 
either in person or by representative, although each was served 
with a copy of the Notice of Hearing setting forth the time and | 
place where such hearing would be held. 





FINDINGS OF FACT 





1. Complainant, Santa Lucia Tomato Growers Cooperative, is 
a corporation whose address is Post Office Box 447, Soledad, Cali- 
fornia. At the time of the transaction involved herein, complain- 
ant was licensed under the act. 
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2. Respondent, H. M. Claver, is an individual whose address 
is 1606 East Admiral Place, Tulsa, Oklahoma. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On August 11, 1960, complainant sold to respondent 608 60- 
pound crates of Mature Green tomatoes, U.S. No. 2 grade, con- 
tained in car PFE 300791, at a total price of $1,082, f.o.b. 
shipping point, Soledad, California, for shipment in interstate 
ccmmerce to respondent at Tulsa, Oklahoma. 


4. The sale between the parties was negotiated by a broker, 
Pat Devine, of King City, California. 


5. Complainant,on or about August 11, 1960, and pursuant 
to the contract set forth in Finding of Fact No. 3, billed car 
PFE 300791 out of Soledad, California, to respondent at Tulsa, 
Oklahoma. This shipment had been subjected to a joint Federal- 
State inspection on the previous day, August 10, and the toma- 
toes had been certified as U.S. No. 2, Mature Green. 


6. The carload of tomatoes arrived in Tulsa, Oklahoma, and 
was there received and accepted by respondent. 


7. Respondent has made no payment to complainant on ac- 
count of this transaction. 


8. The formal complaint was filed on March 31, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in his answer, substantially admits the allegations 
of the formal complaint with respect to the purchase of this car- 
load of tomatoes. Respondent alleges, however, that at the time 
of the purchase he thought the tomatoes belonged to the broker, 
Pat Devine, and not to complainant. 


For the purpose of discussion herein, we will give full weight 
and credit to this allegation. Under this circumstance, it appears 
that respondent’s initial defense is to the effect that he dealt 
with Devine as principal in negotiating this contract and would 
now question whether complainant, as the undisclosed principal 
at the time the contract was made, may maintain its present ac- 
tion on the contract. This same question was considered by us 
in Anonymous, 8 A.D. 593, and was there decided in the affirma- 
tive. In that case we quoted with approval from the statement 
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made by Mr. Justice Cardoza in Kelly Asphalt Block Co. V. 
Barber Asphalt. Paving Co., 211 N.Y. 68, 105 N.E. 88 (1914), in 
which, he said, in relevant part: 


“The general rule is not disputed. A contract not under 
seal, made in the name of an agent as ostensible princi- 
pal, may be sued on by the real principal at the latter’s 
election.” 






Respondent, as a further defense, alleges in his answer that 
shortly after the negotiations with Devine, he advised the broker 
that he (respondent) was canceling the contract and leaving 
Oklahoma. Respondent alleges that despite this information the 
shipment was made to him anyway; that he discovered “trouble” 
in the tomatoes at contract destination, Tulsa, Oklahoma; and 
that Devine told him to “. . . do the best I could with the toma- 
toes after I told him of the trouble.” While it is not too clear 
from respondent’s answer, it appears that he is taking the posi- 
tion therein that the “trouble” he found in the carload of toma- 
toes prompted the broker, upon receipt of the information, to 
agree to the contract of consignment with respondent, in lieu 
of the contract ef sale which had been made between the parties 
on August 11. 


The burden of establishing the alleged contract of consignment 
by a preponderance of the evidence, rests upon respondent, the 
moving party here. DeMarco Company, Inc. v. Gubel, 10 A.D. 24. 
The only evidence submitted by respondent is a letter written to 
the Department by respondent, dated May 5, 1961, and included 
as Exhibit No. 3 of the Department’s report of investigation. 
Respondent, in this letter, makes no reference to any agreement 
other than the sale of August 11. With respect to the “trouble” 
at destination which respondent referred to in his answer, the 
letter contains the following statement: 


“The tomatoes were damaged upon arrival, due to the 
railroad and partly the fault of loading, there was no 
stressing of the load. . . . The railroad inspector in- 
spected the tomatoes upon arrival because of damage in 
transit.” 


It is our conclusion that respondent has failed to show that 
there was any agreement other than the sales agreement of 
August 11 made between him and complainant, either through 
the broker or otherwise. We further conclude that respondent 
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accepted the carload of tomatoes under the contract of sale and 
thereby became liable to complainant for the contract price 
thereof, less provable damages suffered by him due to complain- 
ant’s breach. O’Donnell Fruit Company Vv. Mercurio, 18 A.D. 
1173. The only complaint which respondent has clearly made 
against complainant in connection with this shipment was in his 
letter of May 5, 1961, in which he defines the “trouble” appear- 
ing in the carload at Tulsa as being damage to the tomatoes 
suffered in transit and attributable to the manner in which the 
produce was loaded in the carrier. Even if we assume, arguendo, 
that respondent had established this breach against complainant, 
there would still be the further question of the extent of the dam- 
ages resulting from the alleged breach. Respondent, in his letter 
of May 5, 1961, estimated that the losses on the carload would be 
approximately 80%, but this estimate is supported by the letter 
of May 5 only. It is concluded that this does not constitute a pre- 
ponderance of the evidence and that respondent has failed to 
establish the extent of the damages accruing from complainant’s 
alleged breach of contract. 


Respondent alleges, finally, in a counterclaim filed with his 
answer, that he is due $60 credit from complainant in connection 
with another transaction between the parties and that this 
amount should be deducted from anything found to be due com- 
plainant in this proceeding. Included in the records of the De- 
partment is a letter from complainant dated December 8, 1960, 
signed by complainant’s sales manager, George Walker, in which 
Walker states “. . . I checked over Harold Claver’s account with 
us... he made an over-payment .. . of $60.” In view of the con- 
tents of this letter, it is concluded that the counterclaim has been 
established and should be granted 


The f.o.b. contract price of the tomatoes involved herein is 
$1,082. Subtracting the amount of the counterclaim, $60, from 
this sum leaves $1,022. Respondent’s failure to pay this sum to 
complainant is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,022, with interest thereon 
at the rate of 5 percent per annum from September 1, 1960, until 
paid. 
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The facts and circumstances shall be published and copies | 


hereof served upon the parties. 


(No. 8481) 


FERDIE RISTAD v. NOR-COL PRODUCE Co. PACA Docket No. 8812. 
Decided June 20, 1963. 


Acceptance — Liability 
Respondent accepted the shipment and, since respondent failed to establish a 
breach of th2 contract by complainant, respondent is liable to complainant 
for the contract price. 


Mr. Dennis M. Sobolik, of Hallock, Minnesota, for complainant. Respondent 
pro se. Mr. Arthur L. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on May 
2, 1962. The formal complaint was filed June 28, 1962. Complain- 
ant seeks an award of reparation in the amount of $1,250, which 
is alleged to be the unpaid total purchase price of two carloads 
of seed potatoes sold to and accepted by respondent in March 
1962. 


A copy of the formal complaint was served upon respondent on 
July 13, 1962. A copy of the report of investigation prepared by 
the Department was served upon complainant on August 11, 
1962, and a copy was served upon respondent on August 13, 1962. 
Respondent filed an answer on August 2, 1962, in which it alleged 
that payment was not due until October 1, 1962. Copies of a 
supplemental report of investigation were served upon the 
parties on October 22, 1962. 


Although the amount in dispute was in excess of $500, the 
parties waived oral hearing. Accordingly, the shortened method 
of procedure was followed as provided in section 47.20 of the 
rules of practice (7 CFR 47.20) in effect at the time the formal 
complaint was served upon respondent. Pursuant thereto, com- 


| 
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plainant filed an opening statement. Respondent did not file an 
answering statement. In a letter dated October 12, 1962, re- 
spondent requested an oral hearing, which request was denied. 


FINDINGS OF FACT 


1. Complainant is an individual, Ferdie Ristad, whose address 
is Hallock, Minnesota. 


2. Respondent is a corporation, Nor-Col Produce Co., whose 
address is Post Office Box 668, Greeley, Colorado. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On March 5, 1962, in the course of interstate commerce, 
complainant sold to respondent two carloads of red tag Pontiac 
seed potatoes, consisting of 500 100-pound sacks per car, for 
$1.25 per hundredweight, or for a total purchase price of $1,250, 
f.o.b. Lake Bronson, Minnesota, to be shipped to respondent in 
Colorado. 


4. The contract for the potatoes was negotiated by M. E. 
Bunch, of the brokerage firm of Frank Kenworthy Company, 
Kansas City, Missouri. 


5. Pursuant to the foregoing contract, complainant shipped 
potatoes in cars URTX 37729 and NCR 19535 from loading point 
in Minnesota, to the Frank Kenworthy Company at Kansas City, 
Missouri, on March 10 and March 14, 1962, respectively. Federal- 
State inspections made prior to shipment certified the potatoes 
were “Minnesota Red Tag Certified Seed Grade.” The cars were 
diverted enroute to respondent at LaSalle, Colorado, and, upon 
arrival of destination, were accepted by respondent without com- 
plaint. 


6. Respondent has not paid to complainant any amount on 
the contract of March 5, 1962, although complainant requested 
payment. 


7. The formal complaint was filed June 28, 1962, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only defense raised by respondent in its answer is that 
payment to complainant was not yet due. Respondent alleged 
that it was understood between the broker and respondent at 
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the time the cars were received that payment on the contract 
was not due until October 1, 1962. Respondent submitted no evi- 
dence in support of this allegation. Although three letters were 
subsequently received from respondent they, like the answer, are 
not in affidavit form and, therefore, do not constitute evidence 
under the shortened method of procedure. Complainant submitted 
his affidavit denying respondent’s allegation and stating that pay- 
ment was due immediately upon receipt of the potatoes. Further- 
more, the supplemental report of investigation contains a letter 
from the broker which states that there was no agreement as to 
payment other than as set forth in the broker’s confirmation of 
sale. The confirmation issued by the broker on each car states 
as to payment “Regular.” 


Respondent also contended for the first time in its letter of 
October 12, 1962, that the potatoes received were of poor quality 
and failed to meet contract standards. Respondent stated in a 
subsequent letter that proof of this contention would be sub- 
mitted, but none was received. 


Having accepted the potatoes and having failed to establish 
any breach of the contract on complainant’s part, respondent is 
liable to complainant for the total purchase price of $1,250. The 
failure of respondent to pay to complainant this amount is in 
violation of section 2 of the act. Complainant should be awarded 
reparation of $1,250, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,250, with interest thereon 
at the rate of 5 percent per annum from April 1, 1962, until paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8482) 


SAM BAILIN v. DURSO PRODUCE Co. PACA Docket No. 8888. De- 
cided June 24, 1963. 


act 
Vvi- 
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Complaint Not Timely Filed—Dismissal 


Since the complaint was not filed within the statutory period, the Secretary is 
without jurisdiction and the complaint is dismissed. 


Mr. T. C. Curry, Bureau of Service, DeBary, Florida, for complainant. Ellen- 


son Traffic Bureau, of Detroit, Michigan, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 2, 1962. The formal 
complainant was filed on July 6, 1962. Complainant requests an 
award of reparation in the sum of $183.73, which is alleged to be 
the amount of the claim collected by respondent, without right or 
title, from the carrier, on a claim arising in connection with a 
carload of potatoes sold by complainant to respondent on May 
4, 1960. Complainant alleges that under the delivered terms of 
the sale the claim rights accrued in complainant’s favor; that 
such claim rights were never assigned to respondent; and that 
the proceeds, therefore, recovered from the presentation of the 
claim to the carrier belong to complainant. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 11, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on Novem- 
ber 16, 1962, admitting the purchase of the potatoes on a deliv- 
ered basis, as alleged in the formal complaint. Respondent denied, 
however, that it owed $183.73 to complainant in connection with 
this transaction and requested that the complaint be dismissed. 


Since the amount involved herein is less than $500, the issues 
are determined by evidence submitted under the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant thereto, complainant adopted 
his verified complaint and attached exhibits as his opening state- 
ment, respondent filed an answering statement, and complainant 


filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Sam Bailin, is an individual whose address 
is Post Office Box 831, Bakersfield, California. 


2. Respondent is a partnership composed of James Durso, 
Thomas Durso, and Joe Durso, doing business as Durso Produce 
Co., whose address is 2501 Russell Street, Detroit, Michigan. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On May 4, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 430 100-pound sacks of California 
Long White potatoes, KR brand, U.S. No. 1 grade, Size A, at 
a price, per sack, of $5.80, with both the price and the grade 
being on a delivered basis to respondent at Detroit, Michigan. 
The sale was negotiated by a broker, C. H. Robinson, Inc., who 
issued a Broker’s Standard Memorandum of Sale on May 4, 1960, 
in connection with the transaction. 


4. The potatoes which were the subject of this sale were 
contained in car PFE 45624, which was billed out of Edison, 
California, on May 3, 1960, consigned by complainant to himself 


at Omaha, Nebraska. The potatoes had been subjected to a joint 
Federal-State inspection at Edison on May 8 and had been certi- 
fied as being U.S. No. 1, Size A, with defects averaging within 
tolerance. 


5. Subsequent to the sale of May 4, 1960, car PFE 45624 
was diverted to respondent at Detroit, Michigan, arriving there 
on or about May 10, 1960, after one day’s delay in transit at- 
tributable to the carrier. A Federal inspection of the potatoes 
in car PFE 45624, made at 2:15 p.m. on the date of arrival in 
Detroit, certified the condition and grade of the 290 sacks of 
potatoes remaining in the car at the time of the Federal inspec- 
tion to be as follows: 


“Condition: Generally firm. In 20% of samples no soft 
rot, 60% less than 1 to 2%, 20% shows 3 to 8%, aver- 
age 2% Leak Rot and Slimy Soft Rot, mostly advanced, 
many early stages. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, Size A only account condition.” 


6. Respondent advised complainant of the results of the Fed- 
eral inspection at Detroit, whereupon complainant offered, and 
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respondent accepted, an allowance of 80¢ per sack reduction as 
an adjustment on the delivered price of the potatoes. 


7. On June 20, 1960, respondent filed a claim in the amount 
of $183.73 against the destination carrier, the Wabash Railroad 
Company, in connection with this transaction. The full amount 
of this claim was paid to respondent by the Wabash Railroad 
Company on September 30, 1960, being calculated by the carrier 
as follows: 


Market decline of 25¢ per sack on 480 sacks of potatoes: $107.50 
Cost of resorting and reconditioning 140 sacks of potatoes: 49.20 


Average market value of 460 pounds of potatoes lost or 
dumped by the carrier: 27.08 


Total: $183.73 


8. Complainant received no notice, either from respondent or 
the destination carrier, regarding the fact that the claim had 
been filed by respondent and later paid in full by such carrier. 
On September 16, 1960, complainant filed a claim with the orig- 
inating carrier, the Southern Pacific Company, in connection 
with this transaction. In the course of assembling the necessary 
papers pertaining to this claim from the several participating 
carriers, the Southern Pacific Company was advised by the 
destination carrier, the Wabash Raliroad Company, that a pre- 
vious claim already had been filed in connection with this ship- 
ment. The Southern Pacific Company, on December 29, 1960, 
requested the file of the Wabash Railroad Company on this claim. 
The file was received from the Wabash Railroad Company by 
the Southern Pacific Company on April 19, 1961. Subsequently, 
on October 27, 1961, following a conference with complainant’s 
representative in which both claims were discussed, complainant’s 
representative withdrew complainant’s claim. 





9. An informal complaint was filed on March 2, 1962, which 
was more than 9 months after the alleged cause of action herein 


accrued. 


CONCLUSIONS 


A question first raised in the informal complaint is whether 
such complaint was timely filed with the Department. Complain- 
ant, in the informal complaint, takes the position that complain- 
ant’s cause of action accrued in December 1961 when he (com- 
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plainant) discovered that respondent had collected on the railroad 
claim belonging to complainant (see Finding of Fact No. 8). 


The requirement in the act (7 U.S.C. 499f(a)) that the com- 
plaint be filed within 9 months after the cause of action accrues 
is jurisdictional in nature, so that a complaint filed later is con- 
sidered outside the jurisdiction of the Secretary. H. R. Johnson 
v. Estrella Fruit Shipping Corporation, 19 A.D. 400. The general 
rule in actions at law is that the cause of action accrues at the 
time the event occurs and not at the time when a complainant 
discovers the facts or learns of his rights thereunder. Victor M. 
Hungerford, Jr. v. United States of America, 192 F. Supp. 581 
(N.D. Cal. 1961) ; Poole v. Terminix Co. of Maryland and Wash- 
ington, Inc., 200 F. 2d 746 (D.C. Cir. 1952) ; Harper v. Harper, 
252 F. 39 (4th Cir. 1918) ; 34 Am. Jur., Limitations of Actions, 
§ 230. 


In this case it seems that the nine months began to run against 
respondent on and after September 30, 1960, since that was the 
date on which the carrier paid to respondent the money that 
complainant now alleges is rightfully his. It is our opinion, there- 
fore, that the alleged cause of action accrued herein on Septem- 
ber 30, 1960, and it is so concluded. 


It is established by the record that no complaint was made in 
this proceeding until March 2, 1962, or some 17 months after 
the cause of action accrued to complainant. This exceeds the 
time allowed for the filing of a complaint in reparation proceed- 
ings under the act, so that the Secretary is deprived of jurisdic- 
tion to consider the merits of the matters alleged in the formal 
complaint. Accordingly, the complaint should be dismissed for 
lack of jurisdiction. 


ORDER 


The complaint is dismissed. 


The facts and circumstances herein shall be published, and 
copies of this order shall be served upon the parties. 
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(No. 8483) 


THE HART CHERRY PACKERS, INC. v. JOHNSTON PIE COMPANY. 
PACA Docket No. 8744. Decided June 24, 1963. 


Rejection With Reasonable Cause — Dismissal 
Counterclaim — Dismissal 


It is concluded from the evidence that respondent’s rejection was with reason- 
able cause and therefore the complaint is dismissed. It is also concluded 
that respondent’s counter claim was not filed within the statutory period 
and is dismissed for lack of jurisdiction. 

Complainant pro se. Hartke & Brant, or Los Angeles, California, for respond- 
ent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 16, 1961. The formal 
complaint was filed on January 22, 1962. An amendment to the 
complaint was filed on April 26, 1962. It is alleged in the 
complaint, as amended, that complainant sold to respondent 4,000 
30-pound tins of frozen cherries, 1961 pack, at a price of 14¢ 
per pound, and that respondent failed and refused to accept de- 
livery of such cherries and to pay for them. Complainant re- 
quests an award of reparation in the sum of $5,541.58. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 3, 1962. A copy of the amendment to the com- 
plaint was served upon respondent on June 1, 1962. Respondent’s 
answer, containing a counterclaim, was filed on April 23, 1962. 
An answer to the amendment to the complaint was filed by re- 
spondent on June 11, 1962. Respondent, in the answers, denies 
that it purchased any 1961 crop cherries from complainant, al- 
leging that complainant made an offer to sell 4,000 tins of cher- 
ries subject to respondent’s approval of a sample to be submitted 
by complainant, but that respondent found upon examination of 
the sample that the cherries were below the quality it could use 
in its pie business. Respondent also pleads, as an affirmative de- 
fense, the Statute of Frauds, alleging that there was no memo- 
randum in writing signed by respondent or its authorized agent 
covering the alleged transaction, as required by Section 1624a(1) 
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of the California Civil Code. Respondent, in its counterclaim, 
seeks an award of $7,500, which it alleges to be the damages 
sustained by it as the result of complainant’s breach of contract 
in failing to deliver to respondent both the quantity and the 
quality of frozen cherries specified in the contract of purchase 
and sale into which the parties had entered on or about April 25, 
1960. 


An oral hearing was held at Los Angeles, California, on Sep- 
tember 12 and 13, 1962. Complainant was represented by its 
president, M. R. Fuller, who testified on complainant’s behalf. 
Morton Kendall, a broker, also testified in the proceeding for 
complainant. Respondent presented the testimony of Jack E. 
Turner, a food broker; Victor W. Swan, respondent’s consultant; 
and Rogert C. Pettitt, respondent’s attorney, who also repre- 
sented respondent as counsel at the hearing. Complainant and 
respondent each submitted a brief, and respondent filed Proposed 
Findings of Fact, Conclusions, and Order. 


FINDINGS OF FACT 


1. Complainarit, The Hart Cherry Packers, Inc., is a corpora- 
tion whose address is 100 Union Street, Hart, Michigan. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Johnston Pie Company, is a corporation whose 
address is 1377 East 41st Street, Los Angeles, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On March 21, 1961, in contemplation of shipment in inter- 
state commerce, complainant, acting through a broker, Morton 
Kendall, of Los Angeles, California, entered into a contract with 
respondent, who was represented in these negotiations by its 
buying consultant, Victor W. Swan, also of Los Angeles, Cali- 
fornia, wherein complainant agreed to sell to respondent 4,000 
30-pound tins of frozen R. S. P. Montmorency cherries, Grade A, 
5x1, of the 1961 crop and pack grown in the State of Michigan, 
at a price of 14¢ per pound, f.o.b. Hart, Michigan, or Muskegon, 
Michigan. It was specifically agreed that respondent’s liability 
for the acceptance of, and payment for, the cherries was subject 
to its approval of samples to be submitted by complainant from 
the 1961 pack. 
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4, Complainant’s broker, Morton Kendall, issued his Sales 
Memorandum No. 509, dated March 21, 1961, to each of the 
parties to the proceeding, substantially reflecting the terms of 
the agreement as set forth in Finding of Fact No. 3. The parties 
received their respective copies of the memorandum, but no ob- 
jection was made by either party as to the contents of the docu- 
ment. 


5. On August 14, 1961, complainant placed 4,000 30-pound 
tins of frozen R. S. P. Montmorency cherries in cold storage in 
respondent’s name at the West Michigan Dock & Market Cor- 
poration, Muskegon, Michigan, and received a non-negotiable 
warehouse receipt, No. 2912, from this cold storage warehouse. 
On the same date complainant prepared an invoice on the cher- 
ries showing a total price due and owing by respondent of 
$16,800, with storage charges to be paid by respondent after 
September 12, 1961. The 4,000 tins of cherries in question were 
part of two lots packed by complainant and subjected to Federal 
inspection in the West Michigan Dock & Market Corporation 
cold storage at Muskegon, Michigan, on August 10, 1961. These 
two lots were certified as U.S. Grade A or U.S. Fancy at that 
time, with a score ranging from 93 to 96 points. 


6. Complainant, on or about August 16, 1961, sent respondent 
the aforementioned invoice, copies of the Federal inspection cer- 
tificates, and the non-negotiable receipt issued by the West Michi- 
gan Dock & Market Corporation on the 4,000 tins of frozen 
cherries. All of these documents were duly received by respond- 
ent. 


7. On or about August 21, 1961, respondent, through an 
agent, inquired of complainant’s broker, Kendall, regarding the 
submission of sample cherries for respondent’s approval in con- 
nection with the 4,000-tin lot then in storage in Muskegon, 
Michigan. Kendall was preparing for a trip to Italy on the follow- 
ing day, August 22, and was in no position to accommodate re- 
spondent until his (Kendall’s) return on or about September 5. 
Upon his return from Italy, Kendall found that respondent’s 
agent, Swan, was then on vacation, which lasted some three 
weeks, or until early October. 


8. On October 4, 1961, respondent returned to Kendall the 
documents which had been forwarded to respondent on August 
16, 1961 (see Finding of Fact No. 6). On October 9, 1961, acting 
on a suggestion from complainant, Kendall obtained a 30-pound 
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tin of frozen cherries from another purchaser, which tin had 
been packed by complainant and was from the same lot or lots 
as the 4,000 tins then in cold storage in respondent’s name in 
Muskegon, Michigan. This tin was delivered to respondent on 
October 9, 1961, by Kendall. The following day, October 10, Ken- 
dall was advised by respondent’s Swan that respondent was dis- 
satisfied with the quality of the cherries. 


9. Kendall, by letter dated October 10, 1961, advised com- 
plainant of respondent’s decision. Kendall also forwarded to com- 
plainant at this time the papers relating to the cherries which 
had been returned by respondent to Kendall on October 4. 


10. Complainant, on April 5, 1962, sold the 4,000 tins of 
cherries involved herein to the West Michigan Dock & Market 
Corporation, Muskegon, Michigan, at 11¢ per pound. 


11. An informal complaint was filed by complainant on Octo- 
ber 16, 1961, which was within 9 months after the alleged cause 
of action herein accrued. Respondent’s counterclaim was filed on 
April 23, 1962, which was more than 9 months after the alleged 
counterclaim arose. 


CONCLUSIONS 


For reasons which will appear hereinafter, we shall first con- 
sider in these conclusions respondent’s counterclaim. The material 
facts comprising the counterclaim are largely undisputed, and are 
as follows: that in April 1960 the parties herein entered into a 
written contract whereby complainant agreed to sell and respond- 
ent agreed to buy 20,000 30-pound tins of frozen cherries, 1960 
pack; that complainant delivered to respondent 16,000 30-pound 
tins of cherries under the terms of this contract, but failed to 
deliver the remainder; and that respondent knew, as of July 
1960, that complainant did not intend to deliver to respondent 
the full quantity specified in the April 1960 contract made be- 
tween the parties. Despite this knowledge, however, and despite 
the further allegation in the counterclaim that the 16,000 tins of 
cherries actually delivered by complainant under the contract did 
not meet contract requirements, no complaint was filed by re- 
spondent until the Department received the counterclaim on April 
23, 1962. 


Section 6(a) of the act (7 U.S.C. 499f(a) provides for the 
filing of a complaint within 9 months after the cause of action 
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accrues. It has been held that a cause of action arises at such 
time as a party may enter suit in a court of competent jurisdic- 
tion. Louisville Cement Company v. Interstate Commerce Com- 
mission, 246 U.S. 638 (1918) ; Sawyer & Company, Inc. v. Roth- 
stem & Sons, 15 A.D. 693. Under the facts of this case, we con- 
sider that respondent’s cause of action—if any— accrued no later 
than July 1960, for at that time it apparently could have entered 
suit against complainant for breach of contract both with respect 
to the allegedly poor quality of cherry contained in the 16,000 
tins delivered in 1960, as well as the 4,000 tins which respondent 
failed to deliver. Respondent filed no complaint under the act, 
however, until April 1962, or nearly two years after the alleged 
cause or causes of action accrued. The requirement, that a com- 
plaint be filed within 9 months after the cause of action accrues, 
is considered jurisdictional in nature, so that a complaint filed 
later is considered outside the authority of the Secretary. H. R. 
Johnson Vv. Estrella Fruit Shipping Corporation, 19 A.D. 400; 
Maggio Bros. Los Angeles, Inc. V. J. B. Ruth Sales Corp., 15 A.D. 
1263. The same is true of a counterclaim which is filed more 
than 9 months after the cause of action accrued, unless the coun- 
terclaim arose out of the same transaction as the original suit, 
which was timely filed. Shoreland Freezers v. Novick, 15 A.D. 
989; I. Meltzer & Son v. J. Lerner & Son, 21 A.D. 685; Calgano 
Farms Vv. Spring Kist Sales, Inc., PACA Docket No. 8641 (April 
4, 1963). The counterclaim in this proceeding did not arise out 
of the same transaction as did the complaint, but arose out of a 
separate transaction. Therefore, while the complaint was timely 
filed, it could not and did not have any effect on the untimely 
filing of the counterclaim. Since the counterclaim was not filed 
within the 9-month time period required by the act, it follows 
that the Secretary is without jurisdiction to consider the coun- 
terclaim on its merits. Accordingly, the counterclaim should be 
dismissed for lack of such jurisdiction. 


Having disposed of respondent’s counterclaim, we next turn 
our attention to the complaint. In respondent’s answer it is al- 
leged that the California Statute of Frauds (California Civil 
Code, Section 1624a (1)) acts as a bar to complainant’s action, 
inasmuch as there is no note or memorandum in writing, signed by 
respondent or its authorized agent, as is required by such statute. 
The California Statute of Frauds is procedural in nature, how- 
ever, Dessert Seed Co. V. Garbus, 66 Cal. App. 2d 838, 153 F. 2d 
184, and therefore has no application to proceedings under the 
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Perishable Agricultural Commodities Act, 1980, as amended. Jos- 
eph Rothenberg v. H. Rothstein & Sons, 183 F. 2d 524 (8rd Cir. 
1950), 9 A.D. 1272; Frank S. Oliver & Son v, Edward Boker, 
Inc., 17 A.D. 868 (1958). 


While we have decided that no writing was required to satisfy 
the California Statute of Frauds since that statute is inapplicable 
here, we must yet decide if the parties, between themselves, agreed 
that a contract would come into being only when and if its terms 
were reduced to writing and signed by the parties. At the oral 
hearing both Kendall and Swan testified that respondent had 
asked for a written contract embodying the terms of the March 
21, 1961, agreement between the parties. It is admitted by com- 
plainant, through its president, M. R. Fuller, that no written 
contract was ever issued in connection with this transaction. 
The only writing in evidence that purports to set forth the details 
of the parties’ agreement was the sales memorandum issued to 
the parties by Kendall under date of March 21, 1961, which both 
parties admittedly received but to which neither party took ex- 
ception. There is no evidence which shows that respondent ever 
renewed its request for a written contract. Furthermore, re- 
spondent, in August 1961, some 5 months after requesting the 
written contract, asked for the sample of cherries from complain- 
ant specified in the broker’s memorandum of March 21 and re- 
spondent subsequently received and tested the sample in October 
of that year. All of these facts indicate to us that the parties 
considered themselves bound by the oral contract as expressed in 
the broker’s memorandum dated March 21, 1961, and that this 
agreement was in no way dependent upon the execution of a 
formal contract at a later date. 


The parties do not serious dispute the fact that the sale by 
complainant to respondent of the 4,000 tins of cherries was 
“TS]ubject to [the] buyer’s approval of samples to be submitted 
from [the] new pack in July.” A reading of this language from 
the memorandum of March 21, 1961, seems to anticipate that 
the sample or samples were to have been submitted to respondent 
in July of that year. Respondent finally received from complain- 
ant, through Kendall, a one-tin sample in October 1961, but ap- 
pears not to have objected either to the date of the delivery or 
to the fact that the sample consisted of only one can. In fact, 
respondent’s agent, Swan, testified at the hearing that based upon 
respondent’s examination of the one-can sample, the cherries in- 
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volved herein were found to lack the desired color and the peculiar 
tartness of taste necessary to make cherry pies meeting respond- 
ent’s standards. 


Complainant’s position in regard to respondent’s rejection of 
the cherries based upon the examination of the one-can sample 
appears to be this: that the 4,000 tins of cherries had been fed- 
erally inspected and certified in early August 1961, as being U.S. 
Grade A, and that this should prove, without more, that the 
cherries were suitable for pies. We must reject this argument, 
for the agreement between the parties specifically provided for 
respondent’s approval of samples to be submitted by complainant, 
and not for the sale of cherries meeting Federal grade standards 
alone. While a purchaser may not arbitrarily avoid a sales agree- 
ment by deciding that the product submitted is not of the de- 
sired quality, Al Kaiser & Bros., Inc. v. De Feo Fruit Company, 
9 A.D. 1013, 1016, as long as respondent acted in good faith its 
judgment is final. Utah Frozen Foods v. The J. M. Smucker Com- 
pany, 17 A.D. 1065, 1073. On the evidence before us and under 
the circumstances of this case, we are of the opinion that re- 
spondent’s refusal to accept the 4,000 tins of cherries was not 
arbitrary or capricious, and it is so concluded. Accordingly, the 
complaint should be dismissed. 


Respondent requests an award to cover attorney fees, citing 
section 6(e) of the act (7 U.S.C. 499f(e)) as our authority for 
granting its request. This section has no application here, being 
restricted to complaints filed by non-residents of the United 
States. The only other section of the act permitting assessment 
of attorney fees, 7 U.S.C. 499g(b), is likewise inapplicable 
here, since that section has to do with the costs of a civil action 
on appeal to the United States District Court and not to an 
administrative proceeding before the Secretary. Accordingly, 
respondent’s request for attorney fees in this proceeding is 
denied. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 


This order shall be published and copies hereof served upon 
the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8484) 


PACA Docket No. 8959. Dismissed June 5, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8485) 


PACA Docket No. 8991. Dismissed June 13, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8486) 


PACA Docket No. 8863. Dismissed June 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8487) 


PACA Docket No. 9069. Dismissed June 26, 1963, by Thomas J. 
Flavin, Judicial Offieer. 


RZPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8488) 


ARROWHEAD GROWERS SALES Co. v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9103. Reparation of $902 with 5 
percent interest from April 1, 1963, awarded complainant 
against respondent in order issued June 27, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8489) 


MCALLEN FRUIT, VEGETABLE & GIN Co., INC. v. JERALD LANSAW. 
PACA Docket No. 9100. Reparation of $2,000.50 with 5 percent 
interest from July 1, 1962, awarded complainant against re- 
spondent in order issued June 28, 1963, by Thomas J. Flavin, 


Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8490) 


TONY GENOVESE v. FRED DELISE. PACA Docket No. 9071. 
Reparation of $1,415.11 with 5 percent interest from January 
1, 1963, awarded complainant against respondent in order is- 
sued June 3, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8491) 


THOMAS E. MOORE v. ACME PRODUCE COMPANY, INC. PACA 
Docket No. 9063. Reparation of $4,253.38 with 5 percent inter- 
est from October 1, 1962, awarded complainant against re- 
spondent in order issued June 3, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8492) 


S. P. LIPOMA Co. D’ANGELO CELERY HOUSE. PACA Docket No. 
9053. Reparation of $479.71 with 5 percent interest from July 
1, 1962, awarded complainant against respondent in order is- 
sued June 5, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8493) 


REMI WESNOFSKE, INC. v. S. FAHMIE & SONS, INC. PACA Docket 
No. 9077. Reparation of $1,459 with 5 percent interest from 
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January 1, 1963, awarded complainant against respondent in 
order issued June 5, 1963, by Thomas J. Flavin, Judicial Of- 


fieer. 


(No. 8494) 


ARIZONA PRE-PAK DISTRIBUTORS, INC. v. HORLINGS-LEA, INC. 
PACA Docket No. 9078. Reparation of $1,000 with 5 percent 
interest from July 1, 1962, awarded complainant against re- 
spondent in order issued June 11, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8495) 


CORNUCOPIA COMPANY, INC. v. POWELL PRODUCE Co., INC. PACA 
Docket No. 9085. Reparation of $5,471.33 with 5 percent inter- 
est from July 1, 1962, awarded complainant against respondent 


in order issued June 11, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8496) 


HARDEN FARMS OF CALIFORNIA v. D. L. PIAZZA COMPANY. PACA 
Docket No. 9079. Reparation of $1,339.80 with 5 percent inter- 
est from August 1, 1962, awarded complainant against re- 
spondent in order issued June 13, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8497) 


QUALITY PRODUCE (EXETER) LTD. v. BAMA BROKERS. PACA 
Docket No. 9088. Reparation of $2,755 with 5 percent interest 
from June 13, 1963, awarded complainant against respondent 
in order issued June 13, 1968, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 8498) 


Scott FINKS Co., INC. v. GULF PRODUCE COMPANY. PACA 
Docket No. 9084. Reparation of $809.16 with 5 percent interest 
from August 1, 1962, awarded complainant against respondent 
in order issued June 18, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8499) 


THREE J’S PACKING CO. v. RIPLEY VEGETABLE COMPANY, INC. 
PACA Docket No. 9080. Reparation of $3,842.10 with 5 per- 
cent interest from July 1, 1962, awarded complainant against 
respondent in order issued June 13, 1963, by Thomas J. Flawin, 
Judicial Officer. 


(No. 8500) 


W. T. BRAMERS, JR. v. GENE HARRELL, INC. PACA Docket No. 
9090. Reparation of $1,381.55 with 5 percent interest from 
July 1, 1962, awarded complainant against respondent in order 
issued June 20, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8501) 


INTER-STATE BROKERAGE COMPANY OF TULSA v. S & R FRUuIT Co. 
PACA Docket No. 9089. Reparation of $1,730 with 5 percent 
interest from December 1, 1962, awarded complainant against 
respondent in order issued June 20, 1963, by Thomas J. Flavin, 


Judicial Officer. 


(No. 8502) 


M & C PRODUCE Co., INC. v. JOHN Russo & SoNS. PACA Docket 
No. 9091. Reparation of $78.50 with 5 percent interest from 
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February 1, 1963, awarded complainant against respondent in 
order issued June 20, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8503) 


PAPPAS & COMPANY v. ACME PRODUCE COMPANY, INC. PACA 
Docket No. 9092. Reparation of $2,873 with 5 percent interest 
from October 1, 1962, awarded complainant against respondent 
in order issued June 20, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8504) 


COLVILLE & RENFRO v. WOODY HERRIN PRODUCE. PACA Docket 
No. 9096. Reparation of $436.75 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued June 21, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8505) 


S. E. JOHNSON COMPANY v, WILLIAM R, CARD Co. PACA Docket 
No. 9095. Reparation of $2,130 with 5 percent interest from 
March 1, 1963, awarded complainant against respondent in 
order issued June 21, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8506) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ACME PRODUCE COM- 
PANY, INC. PACA Docket No. 9098. Reparation of $3,009.34 
with 5 percent interest from January 1, 1963, awarded com- 
plainant against respondent in order issued June 21, 1963, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 8507) 


ONTARIO PRODUCE Co., INC. v. WILLIAM R. CARD Co. PACA 
Docket No. 9094. Reparation of $3,233 with 5 percent interest 
from February 1, 1963, awarded complainant against respond- 
ent in order issued June 21, 1963, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8508) 


H. G. CULVER & COMPANY, LIMITED v. BAMA BROKERS. PACA 
Docket No. 9098. Reparation of $590 with 5 percent interest 
from November 1, 1962, awarded complainant against re- 
spondent in order issued June 27, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8509) 


PRODUCE MIXERS, INC. v. WOODY HERRIN PRODUCE. PACA Docket 
No. 9106. Reparation of $2,000 with 5 percent interest from 
December 1, 1961, awarded complainant against respondent in 

order issued June 27, 1963, by Thomas J. Flavin, Judicial Of- 


ficer 
(No. 8510) 
C. H. ROBINSON, INC, v. PETTY PRODUCE. PACA Docket No. 9099. 
Reparation of $1,673.73 with 5 percent interest from December 


1, 1962, awarded complainant against respondent in order is- 
sued June 27, 1963, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8511) 


HARRY ROTHMAN COMPANY v. RICHEY & GILBERT COMPANY. 
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PACA Docket No. 8646. Order issued June 4, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8512) 


HUNTER BROS., INC. v. J. CRIMALDI & SON, INC. PACA Docket 
No. 8585. Order issued June 12, 1963, by Thomas J. Flavin, 
Judicial Officer. 


COURT DECISION 


EZRA TAFT BENSON, SECRETARY OF AGRICULTURE v. L. B. VANCE 
AND FORD VANCE, partners, doing business as VANCE DAIRY. 
Decided June 19, 1963. 


UNITED STATES €OURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 18731 


Appeal from the United States District Court for 
the Southern District of Mississippi. 


Before RIVERS, JONES AND BROWN, Circuit Judges. 


PER CURIAM: This appeal is from a judgment concluding: 


“That the amendment to p. 987.16 of Order No. 87, 
issued by the Secretary of Agriculture and made effec- 
tive on and after April 1, 1957, insofar as it made milk 
produced by the person who also operated the plant in 
which it was processed and from which it was distrib- 
uted as fluid milk in the marketing area, subject to the 
pricing, pooling and administrative assessment provi- 
sions of the order, was not in accordance with law be- 
because it is in conflict with p. 8c(13) (B) of the act 
(7 U.S.C. 608c(13) (B) which provides that no such 
order shall be applicable to any producer in his capacity 
as a producer.” 
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In Ideal Farms, Inc. v. Benson, D.C. N.J., 1960, 181 F. Supp. 
62, 73, Judge Wortendyke arrived at the opposite conclusion: 


“TI accept the construction of the word ‘purchased’ as 
applied in the Rock Royal case, supra [United States 
v. Rock Royal Co-Operative, Inc., 1939, 307 U.S. 533, 
578-581], and those decisions which have followed it. 
I therefore conclude that the provisions of § 927.65 of 
Order No. 27 are fully in accord with the enabling sta- 
tute, and that the refusal of the Secretary to exempt 
the plaintiffs from the obligation to include their own- 
produced milk in the calculation of their net pool obli- 
gations, was in all respects legal and within his statu- 
torily delegated power.” 


By a divided court the Third Circuit affirmed. Ideal Farms, 
Inc. V. Benson, 3 Cir., 1961, 288 F. 2d 608, 618. The Supreme 
Court has denied certiorari from that decision, 372 U.S. 965.1 
We agree with the reasoning and conclusion of the Third Circuit. 


The judgment of the district court is therefore reversed, and 
the ruling or decision of the Judicial Officer which sustained the 
validity of the contested provisions of the order (18 Agr. Dec. 
563-570) is upheld as being in accordance with law. 


REVERSED AND RENDERED. 


1 For a discussion of the general scheme of milk regulation, see Lehigh Valley Cooperative 
v. United States, 1962, 870 U.S. 76. 





